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PART TI. '

TABLES OF DECISIONS AND INTERPRETATIONS

January 1, 1977 through December 31, 1977






APPEALS DECISIONS BY DOCKET NUMBERS

January 1, 1977 through December 31, 1977






FLRC Number

74A-58

75A-80

75A-87

75A-98

75A-113

75A-120

76A-2

76A-6

APPEALS DECISIONS BY DOCKET NUMBERS

Type Case Title

ARB General Services Administration, Region 3
and American Federation of Government
Employees, Local 2456, AFL-CIO (Lippman,
Arbitrator)

A/S Veterans Administration, Veterans Adminis-
tration Data Processing Center, Austin,
Texas, A/SLMR Nos. 523 and 663

ARB Defense Commercial Communications Office
and 1400 Air Base Wing, Scott Air Force
Base and National Association of Government
Employees, Local Union No. R7-23 (Roberts,
Arbitrator)

ARB U.S. Marine Corps Supply Center, Albany,
Georgia and American Federation of
Government Employees (King, Arbitrator)

NEG Laborers' International Union of North
America, Local 1056 and Veterans Adminis-
tration Hospital, Providence, Rhode Island

ARB Community Services Administration, CSA
Region V and American Federation of
Government Employees (AFL-CIO) for the
National Council of OEO Locals, Local #2816
(Sembower, Arbitrator)

ARB American Federation of Government Employees,
Local 1482 and U.S. Marine Corps Supply
Center, Barstow, California (Fleming,
Arbitrator)

ARB Federal Aviation Administration, Standiford
Air Traffic Control Tower, Louisville,
Kentucky and Professional Air Traffic Con-
trollers Organization (Witney, Arbitrator)

Page

586

75

116

181

279

241

555

455



FLRC Number

76A-10

76A-14

76A-16%*

76A-17%%

76A-19

76A-20

76A-24

76A-26

76A-28

Type

NEG

NEG
p—

NEG
P gl

ARB

NEG

NEG

Case Title

Professional Air Traffic Controllers
Organization and Federal Aviation Adminis-
tration, Eastern Region (Wolf, Arbitrator)

United States Department of Justice, Bureau
of Prisons and American Federation of
Government Employees, Council of Prison
Locals (Dorsey, Arbitrator)

National Association of Government Employees,
Local No. R14-87 and Kansas National Guard

National Army-Air Technicians Association,
Local 371 and Department of Defense of the
State of New Jersey

IAFF Local F-103 and U.S. Army Electronics
Command

Departments of the Army and the Air Force,
Headquarters Army and Air Force Exchange
Service, Dallas, Texas and American Federa-
tion of Government Employees, Local Union
2921 (Schedler, Arbitrator)

«

Tooele Army Depot and American Federation
of Government Employees, Local 2185, AFL-CIO
(Lazar, Arbitrator)

AFGE, National Immigration and Naturalization
Service Council and Department of Justice, INS

National Treasury Employees Union and Depart-
ment of the Treasury, U.S. Customs Service,
Region VII

* (and other cases consolidated therewith)
*% See 76A-16

10

Page

94

524

124,
336

124

198

491

342

104

249



FLRC Number

76A-29

76A-37

76A-38

76A-40%*

76A-43%%

76A-44

76A~45

76A-54%%

76A-56

Type

NEG

A/S

NEG

ARB

NEG

A/S

Case Title

NFFE Local 1332 and Headquarters, U.S. Army
Materiel Development and Readiness Commagd

Naval Air Rework Facility, Pensacola,
Florida and Secretary of thé‘Navy, Depart-
ment of the Navy, Washington, D.C., A/SLMR
No. 608 k

AFGE Council of Prison Locals and Department
of Justice, Bureau of Prisions and Federal
Prison Industries ot

American Federation of Government Employees,
Local 2999 and Minnesota Air National Guard

American Federation of Government Employees,
Local 3061 and Kansas Air National Guard

International Brotherhood of Electrical
Workers, AFL-CIO, Local 640 and Parker-
Davis Project Office, Bureau of Reclama-
tion, United States Department of the
Interior (Irwin, Arbitrator)

American Federation of Government Employees,
National Joint Council of Food Inspection
Locals and Office of the Administractor,
Animal and Plant Health Inspection Service,
U.S. Department of Agriculture

Association of Civilian Technicians and
National Guard Bureau

Veterans Administration Hospital, Montrose,
New York, Assistant Secretary Case No. 30-
5611 (RO)

*% See 76A-16

11

Page

461

303

516

124

124

562

With-
drawn

124

315



FLRC Number

76A-58

76A-65

76A-68

76A-70

76A-71

76A-75+

76A-76++

76A-79

Type

NEG

NEG

NEG

ARB

NEG

NEG

NEG

Case Title

National Federation of Federal Employees,
Local 1485 and Coast Guard Base, Miami
Beach, Florida

Graphic Arts International Union, Local 234
and Energy Research and Development Adminis-
tration, Technical Information Center, Oak
Ridge, Tennessee

AFGE (National Border Patrol Council and
National INS Council) and Immigration and
Naturalization Service, U.S. Department of
Justice

American Federation of Government Employees,
Local 2498 and National Aeronautics and
Space Administration, John F. Kennedy Space
Center (Bode, Arbitrator)

Headquarters, Sacramento Air Logistics
Center, McClellan Air Force Base, California
and American Federation of Government
Employees, Local 1857 (Staudohar, Arbitrator)

National Federation of Federal Employees,
Local 1636 and State of New Mexico National
Guard

Association of Civilian Technicians, Montana
Army and Air Chapter and State of Montana
National Guard

National Maritime Union of America, AFL-CIO

and National Oceanic and Atmospheric Adminis-

tration

+ (and other cases consolidated therewith)
+ See 76A-75

12

Page

427

665

808

349

87

146,
336

146

497



FLRC Number

76A-81

76A-82

76A-83

76A-84++

76A-85

76A-90

76A-92

76A-94

76A-95

Type

NEG
—

A/S

ARB

NEG

A/S

NEG

A/s

Case Title

Marshall Engineers and Scientists Assog¢ia-
tion, Local 27, International Federation

of Professional and Technical Engineers,
AFL-CIO and National Aeronautics and Space
Administration, Marshall Space Flight Center,
Huntsville, Alabama

Department of the Army, Fort McPherson,
Georgia, A/SLMR No. 655

Aberdeen Proving Ground Command and U.S.
Army Communications Command Detachment and
Lodge 2424, International Association of
Machinists and Aerospace Workers, AFL-CIO
(Kleeb, Arbitrator)

Association of Civilian Technicians, Michigan
State Council and Adjutant General, State of
Michigan

Southeast Exchange Region of the Army and
Air Force Exchange Service, Rosewood Ware-
house, Columbia, South Carolina, A/SLMR
No. 656

National Labor Relations Board Union and the

General Counsel of the National Labor Rela-
tions Board (Fallon, Arbitrator)

American Federation of Government Employees,
Local 1170 and Department of Health, Educa-
tion, and Welfare, Public Health Service
Hospital, Seattle, Washington

*

U.S. Army Corps of Engineers, Philadelphia
District, A/SLMR No. 673

The Adjutant General, State of New Hampshire
and Granite State Chapter, Association of
Civilian Technicians (Reinke, Arbitrator)

++ See 76A-75

13

Page

597

398

530

146

356

286

569

177

366



FLRC Number

76A-96

76A-97

76A-98

76A-99

76A-101

76A-102

76A-105

76A-106

76A-107

Type

NEG
s

A/s

ARB

Als

A/S

NEG
P

Case Title

AFGE Local 916 and Tinker Air Force Base,
Oklahoma City, Oklahoma -

Defense Supply Agency, Defense Contract
Administration Services Region (DCASR),
Cleveland, Ohio, Defense Contract Adminis-
tration Services Offices (DCASO's), Akron,
Ohio, and Columbus, Ohio, A/SLMR No. 687

Professional Air Traffic Controllers Organi-
zation and Federal Aviation Administration,
Department of Transportation (Walsh, Arbi-
trator)

Professional Air Traffic Controllers Organi-
zation and Federal Aviation Administration,

Department of Transportation, Alaska Region

(Walsh, Arbitrator)

Department of the Army, U.S. Army Electronics
Command, Fort Monmouth, New Jersey, A/SLMR
No. 679

National Treasury Employees Union, Chapter
101 and U.S. Customs Service, Office of
Regulations and Rulings, Washington, D.C.

Department of the Treasury, Bureau of Alcohol,
Tobacco and Firearms, Boston, Massachusetts
and National Treasury Employees Union, A/SLMR
No. 695 ’

Local 2151, American Federation of Government
Employees, AFL-CIO and General Services
Administration, Region 3

Long Beach Naval Shipyard, Long Beach,
California and American Federation of
Technical Engineers, Local 174 (AFL-CIO-CLC)
(Gentile, Arbitrator)

14

Page

604

631

292

712

578

263

83

372

266



FLRC Number

76A-108

76A-109

76A-110

76A-111

76A-112

76A-114

76A-115

76A-116

76A-117

Type

Als

NEG

A/s

A/sS

Als

Als

Case Title

Veterans Administration Hospital, New
Orleans, Louisiana, A/SLMR No. 637

National Association of Government Employees,
Local R5-100 and Adjutant General, State of
Kentucky and National Association of Govern-
ment Employees, Local R14-76 and Adjutant
General, State of Wyoming

Community Services Administration, Dallas,
Texas, Assistant Secretary Case No. 63-
5997 (GA)

National Treasury Employees Union and U.S.
Customs Service, Region VII, Los Angeles,
California

U.S. Department of Commerce, National Ocean
Survey, National Oceanic and Atmospheric
Administration, A/SLMR No. 703

Defense Contract Administration Services
Region, Los Angeles, Assistant Secretary Case
No. 72-5929

National Aeronautics and Space Administration,
Lyndon B. Johnson Space Center, Houston,

Texas, Assistant Secretary Case No. 63-6138(GA)

.Department of the Air Force, Newark Air Force

Station and American Federation of Government
Employees, Local 2221 (Atwood, Arbitrator)

Immigration and Naturalization Service,
United States Department of Justice,
Burlington, Vermont and National Border
Patrol Council, American Federation of
Government Employees, AFL-CIO (Zack,
Arbitrator)

15

Page

188

645

163

609

223

153

193

230

924



FLRC Number

76A-118

76A-119

76A-120

76A-121

76A-122

76A-123

76A-124

76A-125

76A-126

76A-127

Type

ARB

A/S

A/S

NEG

A/s

A/S

A/S

A/s

Case Title

Department of the Navy, Naval Aviation
Supply Office, Philadelphia, Pennsylvania
and American Federation of Government
Employees, Local 1698 (Quinn, Arbitrator)

American Federation of Government Employees,
AFL-CIO, Local 41, A/SLMR No. 701

Army and Air Force Exchange Service, Capitol
Exchange Region Headquarters, Assistant
Secretary Case No. 22-6657(CA)

American Federation of Government Employees,
Local 1626 and General Services Administra-
tion, Region 5

Federal Aviation Administration and Profes-
sional Air Traffic Controllers Organization
(Epstein, Arbitrator)

U.S. Department of the Army, U.S. Army
Training Center Engineer and Fort Leonard
Wood, Fort Leonard Wood, Missouri, A/SLMR
No. 720

National Association of Government Employees,
Assistant Secretary Case No. 22-6662(CO)

Headquarters, United States Air Force and
Headquarters, Tactical Air Command, Assistant
Secretary Case No. 22-6643(CA)

United States Department of the Treasury,
Internal Revenue Service, Chicago District,
A/SLMR No. 711

American Federation of Government Employees,
Local 2017 and Department of the Army, U.S.
Army Signal Center and Fort Gordon, Fort
Gordon, Georgia (Dallas, Arbitrator)

16

Page

236

205

167

614

537

112

156

171

174

434



FLRC Number

76A-128

76A-129

76A-130

76A-131

76A-132

76A-133

76A-134

76A-135

76A-138

Type

NEG

ARB

A/S

Case Title

American Federation of Government Employees,
Local 1862 and Veterans Administration Hospi-
tal, Altoona, Pennsylvania

Veterans Administration Hospital, Wilkes-
Barre, Pennsylvania and American Federation
of Government Employees, Local 1699 (Pollock,
Arbitrator)

National Aeronautics and Space Administration,
Marshall Space Flight Center, Huntsville,
Alabama and Marshall Engineers and Scientists
Association Local 27, International Federation
of Professional and Technical Engineers, AFL-CIO
(Johnston, Arbitrator)

U.S. Immigration and Naturalization Service,
Burlington, Vermont and American Federation
of Government Employees, Local 2538, AFL-CIO
(Purcell, Arbitrator)

National Treasury Employees Union and
Internal Revenue Service

Federal Aviation Administration and Profes-
sional Air Traffic Controllers Organization
(Sabella, Arbitrator)

e

General Services Administration and American
Federation of Government Employees, Local
2792 (Finston, Arbitrator)

NASA, John F. Kennedy Space Center, Florida,
Assistant Secretary Case No. 42-3378(GA)

Commander, Keesler Technical Training Center,
Keesler Air Force Base, Mississippi and
National Federation of Federal Employees,
Local 943 (Oppenheim, Arbitrator)

17

Page

828

271

740

625

721

544

406

209

410



FLRC Number

76A-139

76A-143

76A-144

76A~146

76A-149

« 76A-150

76A-151

76A-152

76A-153

Type

NEG

ARB

A/s

Als

A/s

ARB

Case Title

American Federation of Government Employees,
Local 987, AFL-CIO and Department of the Air
Force, Robins Air Force Base

National Association of Air Traffic Special-
ists (NAATS) and Federal Aviation Adminis-
tration, Department of Transportation
(Gilson, Arbitrator)

American Federation of Government Employees,
Local 2327 and Social Security Administration,
Philadelphia District (Quinn, Arbitrator)

Puget Sound Naval Shipyard and Bremerton
Metal Trades Council, AFL-CIO (Smith,
Arbitrator)

PUEES

Community Services Administration, A/SLMR
No. 749

Internal Revenue Service, Chicago District
Office and National Treasury Employees Union
Chapter 10 (Mueller, Arbitrator)

Department of Health, Educatibn, and Welfare,
Social Security Administration, Bureau of
Field Operations, Region V, Area 1V, Cleveland,
Ohio, A/SLMR No. 706

U.S. Department of Commerce, U.S. Maritime
Administration, A/SLMR No. 755

Plum Island Animal Disease Center, Agricul-
tural Research Service, U.S. Department of
Agriculture and American Federation of Govern-
ment Employees, Local 1940 (Levitt, Arbitrator)

18

Page

440

414

474

480

727

485

217

735

930



FLRC Number

76A-154

76A-156

76A-157

77A-1

77A-2

77A-3

77A-4

77A-5

77A-6

77A-7

Type

ARB

A/S

NEG

1

]Z
txd
(p]

A/S

A/S

A/S

A/S

A/S

Case Title

Community Services Administration and
National Council of CSA Locals, AFGE,
AFL-CIO (Seldin, Arbitrator)

Department of the Treasury, Internal Revenue
Service, Chicago District Office, Chicago,
Illinois, A/SLMR No. 748

National Treasury Employees Union and
Internal Revenue Service

National Federation of Federal Employees,
Local 1745 and Veterans Administration Data
Processing Center, Austin, Texas

Internal Revenue Service, St. Louis District
Office, Assistant Secretary Case No. 60-4633
(GA)

Department of the Air Force, Headquarters
Tactical Air Command, Langley Air Force Base,
Virginia, A/SLMR No. 742

United States Information Agency, A/SLMR
No. 763

4500 Air Base Wing, Langley Air Force Base,
Virginia, A/SLMR No. 760

American Federation of Government Employees,

Local 1858, AFL-CIO, Redstone Arsenal, Alabama

and U.S. Army Missile Command, U.S. Army
Communications Command Agency, Redstone
Arsenal, Alabama (Griffin, Arbitrator)

4500 Air Base Wing, Langley Air Force Base,
Virginia, Assistant Secretary Case No. 22-
6699 (CA)

19

Page

386

391

838

783

276

213

320

159

444

161



FLRC Number

77A-8

77A-9

77A-10

77A-11

77A-12

77A-13

77A-14

77A-15

77A-16

Type

NEG

A/S

NEG

ARB

A/S

A/s

A/s

Case Title Page

National Association of Air Traffic Special- 376
ists, Southwest Region and Department of
Transportation, Federal Aviation Administra-

tion, Southwest Region, Fort Worth, Texas

(Sisk, Arbitrator)

National Council of B.I.A. Educators, National 841
Education Association and Department of the

Interior, Bureau of Indian Affairs, Navajo

Area Office

Interstate Commerce Commission, A/SLMR No. 773 380

International Association of Machinists and 951
Aerospace Workers and Naval Air Rework
Facility, Norfolk, Virginia (Ables, Arbitrator)

National Treasury Employees Union and Internal 848
Revenue Service

New York Regional Office, Bureau of District 678
Office Operations, Social Security Adminis-

tration, Department of Health, Education, and

Welfare and Local No. 3369, New York-New

Jersey Council of Social Security Adminis-

tration District Office Locals, American

Federation of Government Employees, AFL-CIO

(Robins, Arbitrator)

U.S. Department of the Interior, Geological 299
Survey, Gulf of Mexico OCS Operation, Assistant
Secretary Case No. 64-3040(CA)

General Services Administration, Region III, 448
Washington, D.C., Assistant Secretary Case
No. 22-6773(AP)

Indian Health Service Area Office, Window 418
Rock, Arizona, and Public Health Service

Indian Hospital, Fort Defiance, Arizona,

Department of Health, Education, and Welfare,

A/SLMR No. 778

20



FLRC Number

77A-17

77A-19

77A-20

77A-22

77A-23

77A-24

77A-25

77A-26

77A-27

Type

A/S:

A/s

A/S

NEG

A/S

Case Title

Puget Sound Naval Shipyard, Department of
the Navy, Bremerton, Washington, A/SLMR
No. 768

U.S. Army Training Center, Fort Leonard
Wood, Missouri, Assistant Secretary Case
No. 62-4875(GA)

General Services Administration, Region 3 and
American Federation of Government Employees,
Local 2151, AFL-CIO (Cass, Arbitrator)

Department of the Air Force, Offutt Air Force
Base, A/SLMR No. 784

National Labor Relations Board Union (NLRBU)
and the National Labor Relations Board (NLRB)
(Sinicropi, Arbitrator)

Department of the Air Force, 4392D Aerospace
Support Group (SAC) and National Federation
of Federal Employees (NFFE), Local 1001
(Vandenberg Air Force Base, California)
(Pollard, Arbitrator)

American Federation of Government Emplo&éés,
Local 3124 and Department of Transportation,
U.S. Coast Guard Supply Center, Brooklyn, New
York

Overseas Education Association, NEA, Decision
of Director, LMSE

Department of the Army, U.S. Army, Aberdeen
Proving Ground, Maryland and International

Association of Machinists and Aerospace Workers,

AFL-CIO, Lodge 2424 (Gottlieb, Arbitrator)

21

451

501

658

764

327

881

332

852



FLRC Number

77A-31

77A-32

77A-33

77A-34

77A-35

77A-36

77A-38

77A-39

77A-40

77A-41

Type

A/S

A/s

A/s

ARB

NEG
c—

ARB

A/S

A/S

Case Title

American Federation of Govermment Employees,
Local 1760 and Northeastern Program Service
Center (Wolff, Arbitrator)

Department of Health, Education and Welfare,
Public Health Service, Indian Health Service,
Phoenix Indian Medical Center, A/SLMR No. 798

Department of the Interior, U.S. Bureau of
Reclamation, Mid-Pacific Regional Office,
Assistant Secretary Case No. 70-5111(GA)

Department of Health, Education, and Welfare,
U.S. Office of Education, Headquarters, A/SLMR
No. 803

Social Security Administration and American
Federation of Government Employees, Local 3231
(Lubow, Arbitrator)

Professional Air Traffic Controllers Organi-
zation and Federal Aviation Administration,
Omaha, Nebraska (Moore, Arbitrator)

Local 916, American Federation of Government
Employees, AFL-CIO and Tinker Air Force Base,
Oklahoma

National Union of Compliance Officers (Inde-
pendent) and Labor-Management Services
Administration, U.S. Department of Labor
(Gamser, Arbitrator)

Internal Revenue Service, Ogden Service
Center, et al., A/SLMR No. 806

National Treasury Employees Union, Washington,
D.C., Assistant Secretary Case No. 50-13183(C0)

22

Page e

792

383

423

395

772

685

507

778

700

760



FLRC Number

77A-43

717A-44

77A-45

77A-46

77A-48

77A-49

77A-50

77A-51

77A-53

77A-54

Type

A/S

ARB

A/S

A/s

A/s

A/S

A/S

A/S

Case Title

Labor-Management Services Administration,
Department of Labor (Decision and Order of
Vice Chairman of U.S. Civil Service Commis-
sion No. 34)

National Federation of Federal Employees
Local 273 and U.S. Army Field Artillery
Center and Fort Sill (Williams, Arbitrator)

General Services Administration, Region 9,
San Francisco, California, Assistant Secre-
tary Case No. 70-5123(GA)

Department of Treasury, Internal Revenue
Service, Brookhaven Service Center, A/SLMR
No. 814

Defense General Supply Center, A/SLMR No. 821

Department of Justice, Immigration and Natural-
ization Service, Washington, D.C., Assistant
Secretary Case No. 22-6812(AP)

U.S. Customs Service, Region II, New York,
Assistant Secretary Case No. 30-7232(RO)

U.S. Immigration and Naturalization Service

and American Federation of Government Employees,
AFL-CIO (National Border Patrol Council)
(Shister, Arbitrator)

Rocky Mountain Arsenal and American Federation
of Government Employees, Local No. 2197
(Seligson, Arbitrator)

Community Services Administration, Washington,
D.C., Assistant Secretary Case No. 22-6839(AP)

23

Page

147

751

512

550

662

704

689

802

859

708



FLRC Number

77A-55

77A-56

77A-57

77A-59

77A-60

- 77A-61

77A-62

77A-64

77A-66

77A-67

Type

A/S

A/S

ARB

A/S

Als

A/s

Case Title

Department of Treasury, Internal Revenue
Service, Chicago District, Illinois,
Assistant Secretary Case No. 50-13148(AR)

United States Air Force, McClellan Air
Force Base, California, A/SLMR No. 830

Headquarters, Western Area Military Traffic
Management Command and American Federation
of Government Employees, Local 1157 (Grodin,
Arbitrator)

Department of Transportation, FAA,
Aircraft Services Base, Oklahoma City,
Oklahoma, Assistant Secretary Case

No. 63-6448(GA)

Local 3369, American Federation of Government
Employees, AFL-CIO and Social Security Adminis-

tration, Department of Health, Education and
Welfare (Region II) (Sirefman, Arbitrator)

New Jersey Department of Defense, New Jersey

Air National Guard, 177th Fighter Interceptor

Group, A/SLMR No. 835

Department of Health, Education and Welfare,
Social Security Administration, Bureau of
Field Operations, Region V-A, Chicago,
Il1linois, A/SLMR No. 832

Naval Air Rework Facility, Cherry Point,
North Carolina, A/SLMR No. 849

Portsmouth Naval Shipyard and Federal
Employees Metal Trades Council (Blum,
Arbitrator)

Tidewater Virginia Federal Employees Metal
Trades Council, AFL-CIO and Norfolk Naval
Shipyard, Portsmouth, Virginia (Waters,
Arbitrator)

24

Page

756

866

692

With-
drawn

886

936

917

870

957

553



FLRC Number

77A-68

77A-70

77A-71

77A-72

77A-74

77A-78

77A-79

77A-80

77A-81

77A-82

Type

A/S

NEG,

A/s

A/S

A/S

A/s

Case Title

Immigration and Naturalization Service,
U.S. Border Patrol, Assistant Secretary
Case No. 22-06842(CA)

American Federation of Government Employees,
Local 3006 and Idaho National Guard

American Federation of Government Employees,
Local 1592 and Army-Air Force Exchange
Service, Hill Air Force Base, Utah

Social Security Administration, Headquarters,
Bureaus and Offices in Baltimore, A/SLMR
No. 851

National Federation of Federal Employees,
Local 1641 and Veterans Administration Hospi-
tal, Spokane, Washington

American Federation of Government Employees,
Local 1760 and Department of Health, Education,
and Welfare, Social Security Administration,
Northeastern Program Center (Wolf, Arbitrator)

Department of the Treasury, Internal Revenue
Service, Chicago District, Illinois, Assistant
Secretary Case No. 50-13155(CA)

Aerospace Guidance and Metrology Center,
Newark Air Force Station, Ohio and Americdn
Federation of Government Employees, Local 2221
(Gross, Arbitrator) /

Internal Revenue Service, Oklahoma City
District, Assistant Secretary Case
No. 63-7017(CA)

National Weather Service, A/SLMR No. 847
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Page

874

964

With-

drawn

891

878

968

895

973

698

977



FLRC Number

77A-83

77A-84

77A-85

77A-87

77A-93

77A-95

77A-96

77A-105

77A-113

77A-116

Type

A/S

A/S

A/S

A/S

A/sS

NEG

Als

A/S

Case Title Page

Warner Robins Air Logistics Center, Robins 980
Air Force Base, Georgia, Assistant Secretary
Case No. 40-7581(CA)

Agency for International Development, 898
Washington, D.C., Assistant Secretary =+ *
Case No. 22-7349(AP)

American Federation of Government Employees, With-
Local 429 and Marine Corps Exchange, Parris drawn
Island, South Carolina

Department of the Interior, Geological 902
Survey, Conservation Division, Gulf of

Mexico, Metairie, Louisiana, Assistant

Secretary Case No. 64-3170(GA)

¢ T

Tidewater Virginia Federal Employees Metal 983
Trades Council, AFL-CIO, A/SIMR No. 867

Federal Aviation Administration, St. Louis 940
Air Traffic Control Tower and Professional

Air Traffic Controllers Organization (Moore,
Arbitrator)

Internal Revenue Service, Greensboro, North 921
Carolina, A/SLMR No. 874

American Federation of Government Employees, 915
Local 2953, AFL-CIO and State of Nebraska
National Guard

Veterans Administration Regional Office, 906
Newark, New Jersey, Assistant Secretary
Case No. 32-4340(RO)

U.S. Army Materiel Readiness Command, Redstone 909
Arsenal, Alabama, Assistant Secretary Case
No. 40-7979(cCA)

26



FLRC Number

77A-119

77A-120

77A-128

77A-137

77A-143

Type

A/S

NEG
ﬂ

Als

A/S

Case Title

United States Department of Defense, 3245th
Air Base Group, United States Air Force,
A/SLMR No. 904

American Federation of Government Employees,
Local 3285 and Veterans Administration
Hospital, Omaha, Nebraska

Department of the Army, Headquarters, 24th
Infantry Division and Fort Stewart, Fort
Stewart, Georgia, Assistant Secretary Case
No. 40-7912(AC)

Department of the Air Force, 2750th Air Base
Wing, Wright-Patterson Air Force Base,
Assistant Secretary Case No. 53-09517(CA)

International Association of Machinists and
Aerospace Workers and Tooele Army Depot
(Lunt, Arbitrator)

27

Page

912

947

949

944

987






APPEALS DECISIONS BY AGENCIES

January 1, 1977 through December 31, 1977
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APPEALS DECISIONS BY AGENCIES

Agency

Aberdeen Proving Ground, Maryland

Aerospace Guidance and Metrology
Center

Agency for International Development

Agriculture, Department of

-- Agricultural Research Service,
Plum Island Animal Disease Center

Air Force, Department of

-— 2750th Air Base Wing, Wright-
Patterson Air Force Base, Ohio

-- 3245th Air Base Group

—- 4392D Aerospace Support Group
(SAC), Vandenberg Air Force Base,
California

-- 4500 Air Base, Wing, Langley Air
Force Base, Virginia

-— Aerospace Guidance and Metrology
Center, Newark Air Force Station,
Ohio

-- Defense Commercial Communications

Office and 1400 Air Base Wing, Scott
Air Force Base

31

FLRC Number

76A-83
77A-27

77A-80

77A-84

76A-153

77A-137

77A-119

77A-24

77A-5

77A-7

77A-80

75A-87

Page

530
852

973

898

930

944

912

327

159
161

973

116



Alaska Region, Department of Transportation

Army

Agency

Headquarters, Sacramento Air Logistics

Center, McClellan Air Force Base,
California

Headquarters, Tactical Air Command,
Langley Air Force Base, Virginia

Headquarters, United States Air Force

and Headquarters, Tactical Air Command

Keesler Technical Training Center,
Keesler Air Force Base, Mississippi

Langley Air Force Base, Virginia

McClellan Air Force Base, California

Newark Air Force Station, Ohio

Offutt Air Force Base, Nebraska
Robins Air Force Base, Georgia
Scott Air Force Base, Illinois
Tinker Air Force Base, Oklahoma

Warner Robins Air Logistics Center,
Robins Air Force Base, Georgia

and Air Force Exchange Service
Capitol Exchange Region Headquarters
Headquarters, Dallas, Texas
Southeast Exchange Region,

Rosewood Warehouse, Columbia,
South Carolina

32

FLRC Number

76A-71

77A-3

76A-125

76A-138
76A-124
77A-3
77A-5
77A-7

76A-71
77A-56

76A-116
77A-80

77A-22
76A-139
75A-87
76A-96
77A-38

77A-83

76A-99

76A-120

76A~-20

76A-85

pag€

87

213

171

410
156
213
159
161

87
866

230
973

658
440
116
604
507

980

712

167

491

356



L L,
At

3
Agency

Department of
LTS
\berdeen Proving Ground, Maryland

"o
fort McPherson, Georgia

. leadquarters, Western Area Military
“Traffic Management Command

\.,leadquarters, 24th Infantry Division
“ind Fort Stewart, Georgia

'y .
.. "Rocky Mountain Arsenal

‘firooele Army Depot

‘?:U.S. Army Corp of Engineers,
" Philadelphia District

}?U.S. Army Electronics Command, Fort
" Monmouth, New Jersey

- -

U.S. Army Field Artillery Center and
'Fort Sill, Oklahoma

"~ " U.S. Army Materiel Development and
Readiness Command, Redstone Arsenal,
- Alabama

-
-

U.S. Army Missile Command, U.S. Army

-, Communications Command Agency,

Redstone Arsenal, Alabama

-4 U.S. Army Signal Center and Fort

Gordon, Georgia

U.S. Army Training Center Engineer,
Fort Leonard Wood, Missouri

- B

ar Patrol, Immigration and Naturalization

ice

A

-

33

FLRC Number

76A-83
77A-27
76A-82

77A-57

77A-128
77A-53
76A-24
77A-143

76A-94

76A-19
76A-101

77A-44

76A-29
77A-116

77A-6

76A-127

76A-123
77A-19

77A-68

Page

530
852
398

692

949
859
342
987

177

198
578

751

461
909

444

434

112
451

874



Agency

Brookhaven Service Center, Internal
Revenue Service

Bureau of Alcohol, Tobacco and
Firearms

Bureau of District Office Operatiomns,
New York Regional Office, Social Security
Administration

Bureau of Field Operations, Social
Security Administration

-- Region V, Area IV, Cleveland, Ohio

—-- Region V-A, Chicago, Illinois

Bureau of Indian Affairs, Navajo Area Office

Bureau of Prisons

-- Federal Prison Industries

Bureau of Reclamation
—— Mid-Pacific Regional Office

—— Parker-Davis Project Office

Bureau of Retirement and Survivor's Insurance,

Northeastern Program Service Center, Social
Security Administration

Capitol Exchange Region Headquarters

34

FLRC Number

77A-46

76A-105

77A-13

76A-151

77A-62

77A-9

76A-14

76A-38

77A-33

76A-44

77A-31
77A-78

76A-120

Page

550

83

678

217
917

841

524

516

423

562

792
968

167



Agency

go District, Internal Revenue
ce

.
W

.. . Guard Base, Miami Beach, Florida

.~

: Guard Supply Center, Brooklyn,
‘ork

.
LY

. 2rce, Department of

v’ National Oceanic and Atmospheric
Administration
—— National Ocean Survey

1.

-- National Weather Service

XTI

U.S. Maritime Administration

wnity Services Administration

- Region V

- Region VI, Dallas, Texas

toms Service, Department of Treasury

- Chicago Region

Office of Regulations and Rulings

Region II, New York

Region VII, Los Angeles

(A

35

FLRC Number

76A-126
76A-150
76A-156
77A-55
77A-79

76A-58

77A-25

76A-79
76A-112
77A-82
76A-152
76A-149
76A-154
77A-54

75A-120

76A-110

77A-41
76A-102
77A-50

76A-28
76A-111

Page

174
485
391
756
895

427

881

497
223
977
735
727
386
708
241

163

760

263
689

249
609



Agency

Defense Commercial Communications
Office and 1400 Air Base Wing, Scott
Air Force Base

Defense, Department of

Army and Air Force Exchange
Service

-- Capitol Exchange Region Headquarters
—-- Headquarters, Dallas, Texas

—-- Southeast Exchange Region, Rosewood
Warehouse, Columbia, South Carolina

Defense Supply Agency

—— Defense Contract Administration
Services Region (DCASR), Cleveland,
Ohio

-—- Defense Contract Administration
Services Region, Los Angeles

-— Defense General Supply Center
National Guard Bureau

—— Idaho National Guard

—- Kansas Air National Guard

-- Kansas National Guard

-- Kentucky National Guard

-— Michigan National Guard

—-- Minnesota Air National Guard

Montana National Guard

36

FLRC Number

75A-87

76A-120

76A-20

76A-85

76A-97

76A-114
77A-48
76A-54
77A-70
76A-43
76A-16
76A-109
76A-84
76A-40

76A-76

124,

Page

116

167
491

356

631

153
662

124
,964
124
336
645
146
124

146



116

Agency

-- Nebraska National Guard

-- New Hampshire National Guard
—-- New Jersey Air National Guard
-- New Jersey National Guard

-— New Mexico National Guard

-- Wyoming National Guard

. Defense Supply Agency

—— Defense Contract Administration

FLRC Number

77A-105
76A-95
77A-61
76A-17
76A-75

76A-109

Services Region (DCASR), Cleveland,

Ohio

—-— Defense Contract Administration
Services Region, Los Angeles

-- Defense General Supply Center

:Energy Research and Development
Administration, Technical Information
.Center, Oak Ridge, Tennessee

Federal Aviation Administration

[ Alaska Region

—— Eastern Region

—— Omaha, Nebraska

76A~-97

76A-114

77A-48

76A-65

76A-98
76A-122
76A-133
76A-143
76A~99
76A-10

77A-36

37

146,

Page

915
366
936
124
336

645

631

153

662

665

292
537
544
414
712

94

685



Agency FLRC Number Page

—- St. Louis Air Traffic Control Tower 77A-95 940
-- Southwest Region, Fort Worth, Texas 77A-8 376
—- Standiford Air Traffic Control Tower,

Louisville, Kentucky 76A-6 455

Federal Prison Industries, Bureau of

Prisons 76A-38 516
Fort Gordon, Georgia 76A-127 434
Fort Leonard Wood, Missouri 76A-123 112
77A-19 451

Fort Monmouth, New Jersey 76A-19 198
76A-101 578

Fort McPherson, Georgia 76A-82 398
Fort Sill, Oklahoma 77A-44 751
Fort Stewart, Georgia 77A-128 949

G

General Services Administration 76A-134 406
-~ Region 3 74A-58 586
76A-106 372

77A-15 448

77A-20 501

-- Region 5 76A~121 614
-— Region 9 77A-45 512

Geological Survey

38



455

b T SR ]

Agency

-- Conservation Division, Gulf of

Mexico, Metairie, Louisiana

—= Gulf of Mexico OCS Operation

Health, Education and Welfare,
Department of

-- Headquarters, Office of the

Secretary

~= Public Health Service

—— Indian Health Service Area Office,
Window Rock, Arizona and Indian
Hospital, Fort Defiance, Arizona

== Indian Health Service, Phoenix
Indian Medical Center

—-— Public Health Service Hospital,
Seattle, Washington

Social Security Administration

—- Bureau of District Office Operations,
New York Regional Office

—- Bureau of Field Operations

- Region V, Area IV, Cleveland,
Ohio

- Region V-A, Chicago, Illinois

—— Bureau of Retirement and Survivor's
Insurance

- Northeastern Program Service Center

——- Headquarters, Bureaus and Offices

in Baltimore

39

FLRC Number

77A-87

77A-14

76A-119

77A-16

77A-32

76A-92

77A-35

77A-13

76A-151

77A-62

77A-31
77A-78

77A-72

Page

902

299

205

418

383

569

772

678

217

917

792
968

891



Agency

—- Philadelphia District

—— Region TII

—-- U.S. Office of Education, Headquarters

Idaho National Guard

Immigration and Naturalization

Service, Department of Justice

—— Burlington, Vermont

-- U.S. Border Patrol

Indian Health Service, Public Health

Service, Department of Health, Education,

and Welfare

—- Area Office, Window Rock, Arizona

and Indian Hospital, Fort Defiance,

Arizona

—- Phoenix Indian Medical Center

Interior, Department of

—— Bureau of Indian Affairs,
Navajo Area Office

—— Bureau of Reclamation
—- Mid-Pacific Regional Office

—- Parker-Davis Project Office

40

FLRC Number

76A-144
77A-60

77A-34

77A-70

76A-26
76A-68
77A-49
77A-51

76A-117
76A-131

77A-68

77A-16

77A-32

77A-9

77A-33

76A-44

Page

474

886

395

964

104
808
704
802

924
625

874

418

383

841

423
562



Agency FLRC Number Page

-- Geological Survey

3
-— Conservation Division, Gulf of
93 Mexico, Metairie, Louisiana 77A-87 902
—— Gulf of Mexico OCS Operation 77A-14 299
%. Internal Revenue Service 76A-132 721
76A-157 838
77A-12 848
" —- Brookhaven Service Center 77A-46 550
ﬁ -- Chicago District 76A-126 174
#, 76A-150 485
“‘ 76A-156 391
77A-55 756
77A-79 895
—- Greensboro, North Carolina 77A-96 921
—- Ogden Service Center 77A-40 700
—- Oklahoma City District 77A-81 698
—— St. Louis District 77A-2 276
Interstate Commerce Commission 77A-10 380
J
John F. Kennedy Space Center 76A-70 349
76A-135 209
’ Justice, Department of
-- Bureau of Prisons 76A-14 524
3
-- Federal Prison Industries 76A-38 516

41




Agency FLRC Number

—— Immigration and Naturalization

Service 76A-26
76A-68
77A-49
77A-51

--— Burlington, Vermont 76A-117
76A-131

—-- U.S. Border Patrol 77A-68

K
Kansas Air National Guard 76A-43
Kansas National Guard 76A-16
Keesler Air Force Base, Mississippi 76A-138
Kentucky National Guard 76A-109
L

Labor, Department of

-- Labor Management Services
Administration 77A-39
) 77A-43

Langley Air Force Base, Virginia 76A-124
77A-3
77A-5
77A-7

Lyndon B. Johnson Space
Center, Houston, Texas 76A-115

Long Beach Naval Shipyard 76A-107

42

124,

Page

104
808
704
802

924
624

874

124

336

410

645

778
747

156
213
159
161

193

266



N
\(
0

)
4

12
7
a7

4

..l
"

It

193

66

Agency

Marine Corps
-- Supply Center, Albany, Georgia

-- Supply Center, Barstow, California

Maritime Administration, Department
of Commerce

Marshall Space Flight Center, Alabama

\

McClellan Air Force Base, California

Michigan National Guard

Minnesota Air National Guard

Montana National Guard

National Aeronautics and Space
Administration

—- John F. Kennedy Space Center,
Florida
-- Lyndon B. Johnson Space

Center, Houston, Texas

——- Marshall Space Flight Center,
Huntsville, Alabama

43

FLRC Number

75A-98

76A-2

76A-152

76A-81
76A-130

76A-71
77A-56

76A-84

76A-40

76A-76

76A-70
76A-135

76A-115

76A-81
76A-130

Page

181

555

735

597
740

87
866

146

124

146

349
209

193

597
740



Agency

National Guard Bureau

Idaho National Guard

Kansas Air National Guard
Kansas National Guard
Kentucky National Guard
Michigan National Guard
Minnesota Air National Guard
Montana National Guard
Nebraska National Guard

New Hampshire National Guard
New Jersey Air National Guard
New Jersey National Guard
New Mexico National Guard

Wyoming National Guard

National Labor Relations Board

National Oceanic and Atmospheric
Administration

National Ocean Survey

National Weather Service

Naval Air Rework Facility

Cherry Point, North Carolina

FLRC Number

76A-54

77A-70

76A-43

76A-16

76A-109

76A-84

76A-40

76A-76

77A-105

76A-95

77A-61

76A-17

76A-75

76A-109

76A-90
77A-23

76A-79
76A-112

76A-82

77A-64

44

124,

146,

Page

124
964
124
336
645
146
124
146
915
366
936
124

336
645

286
764

497

223

398

870



S

4

o

0

Agency

Norfolk, Virginia

Pensacola, Florida

Naval Aviation Supply Office,
Philadelphia, Pennsylvania

Navy, Department of

Long Beach Naval Shipyard,
Long Beach, California

Naval Air Rework Facility

—— Cherry Point, North Carolina
-- Norfolk, Virginia

——- Pensacola, Florida

Naval Aviation Supply Office,
Philadelphia, Pennsylvania

Norfolk Naval Shipyard
PortsmouthkNaval Shipyard
Puget Sound Naval Shipyard,

Bremerton, Washington

U.S. Marine Corps

-- Supply Center, Albany, Georgia

—- Supply Center, Barstow,
California

Nebraska National Guard

Newark Air Force Station, Ohio

FLRC Number

77A-11

76A-37

76A-118

76A-107

77A-64
77A-11
76A-37
76A-118
77A-67
77A-93

77A-66

76A-146
77A-17

75A-98

76A-2

J7A-105

76A-116
77A-80

Page

951

303

236

266

870
951
303
236
553
983

957

480
324

181

555

915

230
973



Agency FLRC Number Page

’

New Hampshire National Guard 76A-95 366

New Jersey Air National Guard 77A-61 936

New Jersey National Guard 76A-17 124

New Mexico National Guard 76A-75 146 336

Norfolk Naval Shipyard 77A-67 353
77A-93 983

0

Offutt Air Force Base 77A-22 658

Office of Education 77A-34 395

Ogden Service Center, Internal .

Revenue Service 77A-40 700

Oklahoma City District, Internal
Revenue Service 77A-81 698

P-Q

Parker-Davis Project Office,
Bureau of Reclamation 76A-44 562

Philadelphia District, Social Security

Administration 76A-144 474
Philadelphia District, U.S. Army Corps

of Engineers 76A-94 177
Plum Island Animal Disease Center 76A-153 930

46



43

/i

Agency

FLRC Number

Portsmouth Naval Shipyard 77A-66
Public Health Service, Department of
Health, Education
—— Indian Health Service Area Office,
Window Rock, Arizona and Indian
Hospital, Fort Defiance, Arizona 77A-16
~- Indian Health Service, Phoenix
Indian Medical Center 77A-32
—- Public Health Service Hospital, '
Seattle, Washington 76A-92
Puget Sound Naval Shipyard,
Bremerton, Washington 76A-146
77A-17
R
Redstone Arsenal, Alabama 76A-29
77A-6
77A-116
Robins Air Force Base, Georgia 76A-139
77A-83
Rocky Mountain Arsenal 77A-53
Rosewood Warehouse, Columbia,
South Carolina 76A-85

47

Page

957

418

383

569

480
324

461
444
909

440
980

859

356



Agency

Sacramento Air Logistics Center

St. Louis Air Traffic Control Tower

St. Louis District Office, Internal
Revenue Service

Scott Air Force Base, Illinois

Social Security Admininistration

Bureau of District Operations,
New York Regional Office

Bureau of Field Operations

—-- Region V, Area IV, Cleveland,
Ohio

—— Region V-A, Chicago, Illinois

Bureau of Retirement and Survivor's
Insurance

-- Northeastern Program Service Center
Headquarters, Bureaus and Offices

in Baltimore

Philadelphia District

Region II

Standiford Air Traffic Control Tower,
Louisville, Kentucky

48

FLRC Number

76A-71

77A-95

77A-2

75A-87

77A-35

77A-13

76A-151

77A-62

77A-31

77A-78

77A-72
76A-144

77A-60

76A-6

Page

87

940

276

116

772

678

217

917

792

968

891
474

886

455



)

)

Agency

Tinker Air Force Base, Oklahoma

Tooele Army Depot, Utah

Transportation, Department of

—--— Federal Aviation Administration

-- Alaska Region
-- Eastern Region
—— Omaha, Nebraska

—— St. Louis Air Traffic
Control Tower

—- Southwest Region,
Fort Worth, Texas

—- Standiford Air Traffic Control

Tower, Louisville, Kentucky
-- U.S. Coast Guard
—- Base, Miami Beach, Florida
—— Supply Center, Brooklyn,
New York
Treasury, Department of

-- Bureau of Alcohol, Tobacco and
Firearms, Boston, Massachusetts

49

FLRC Number

76A-96
77A-38

76A-24

77A-143

76A-98

76A-122
76A-133
76A-143

76A-99
76A-10

77A-36

77A-95

77A-8

76A-6

76A-58

77A-25

76A-105

Page
604
507
342

987

292
537
544
414

712
94

685

940

376

455

427

881

83



Agency

—— Internal Revenue Service

-- Brookhaven Service Center

-- Chicago District

—— Greensboro, North Carolina
—- Ogden Service Center
—- Oklahoma City District
-- St. Louis District
-- U.S. Customs Service

-— Chicago Region

]
I

Office of Regulations and Rulings

Region II, New York

—— Region VII, Los Angeles

United States Information Agency

Vandenberg Air Force Base, California

Veterans Administration

- - Veterans Administration Data
Processing Center, Austin, Texas

50

FLRC Number

76A-132
76A-157
77A-12
77A-46
76A-126
76A-150
76A-156
77A-55
77A-79
77A-96
77A-40
77A-81

77A-2

77A-41
76A-102
77A-50

76A-28
76A-111

77A-4

77A-24

75A-80
77A-1

Page

721
838
848
550
174
485
391
756
895
921
700
698

276

760
263
689

249
609

320

327

75
783



Agency

—— Veterans Administration Hospital
-- Altoona, Pennsylvania
-— Montrose, New York
-- New Orleans, Louisiana
—- Omaha, Nebraska
—— Providence, Rhode Island

-- Wilkes-Barre, Pennsylvania

Spokane, Washington

-- Veterans Administration Regional
Office, Newark, New Jersey

W-X-Y-Z
Warner Robins Air Logistics Center

Western Area Military Traffic Management
Command

Wright-Patterson Air Force Base, Ohio

Wyoming National Guard

51

FLRC Number

76A-128
76A-56

76A-108
77A-120
75A-113
76A-129

77A-74

77A-113

77A-83

77A=-57

77A-137

76A-109

Page

828
315
188
947
279
271

878

906

980

692

944

645






APPEALS DECISIONS BY LABOR ORGANIZATIONS

January 1, 1977 through December 31, 1977
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APPEALS DECISIONS BY LABOR ORGANIZATIONS

Labor Organization FLRC Number Page
A-B-C-D-E-F
American Federation of Government
Employees, AFL-CIO 75A-98 181
77A-68 874
77A-113 906

—— Area IV Local Committee,

Cleveland, Ohio 76A-151 217

-- Council of Prison Locals 76A-14 524
76A-38 516

-- Local 12 77A-43 747
-- Local 41 76A-119 205
-- Local 902 76A-94 177
-- Local 916 76A-96 604
77A-38 507

—-- Local 987 76A-139 440
77A-83 980

-- Local 1138 77A-137 944
-- Local 1157 77A-57 692
-- Local 1170 76A-92 569
-- Local 1395 77A-62 917
—-— Local 1482 76A-2 555
—— Local 1486 77A-22 658
-- Local 1534 77A-84 898
-- Local 1626 76A-121 614
-- Local 1698 76A-118 236

55



Labor Organization

Local

Local

Local

Local

Local

Local

Local
Local
Local
Local
Local
Local
Local
Local

Local

Local
Local

Local

Local
Local
Local

Local

1699
1733
1759

1760

1857

1858

1862
1922
1923
1940
1960
2017
2047
2126

2151

2185
2197

2221

2284
2327
2440

2456

56

FLRC Number

76A-129
77A-15
76A-82

77A-31
77A-78

76A-71
77A-56

77A-6
77A-116

76A-128
77A-128
77A-72
76A-153
76A-37
76A-127
77A-48
77A-45

76A-106
77A-20

76A-24
77A-53

76A-116
77A-80

76A-115
76A-144
76A-56

74A-58

Page

271
448
398

792
968

87
866

444
909

828
949
891
930
303
434
662
512

372
501

342
859

230
973

193
474
315

586




Labor Organization FLRC Number Page
Local 2498 76A-70 349
Local 2538 76A-131 625
Local 2607 77A-34 395
Local 2649 76A-110 163
Local 2792 76A-134 406
Local 2816 75A-120 241
Local 2921 76A-20 491
Local 2953 77A-105 915
Local 2999 76A-40 124
Local 3006 77A-70 964
Local 3061 76A-43 124
Local 3124 77A-25 881
Local 3231 77A-35 772
Local 3285 77A-120 947
Local 3369 77A-13 678
77A-60 886
Local 3426 76A~-97 631
Local 3457 77A~-14 299
77A-87 902
Local 3486 77A-61 936
National Border Patrol Council 76A~-68 808
76A-117 924
77A-51 802
77A-68 874
National Council of CSA Locals 76A-149 727
76A-154 386
77A-54 708
National Council of Field
Labor Lodges 77A-43 747
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Labor Organization
-- National Council of OEO Locals,
Local #2816

-- National Immigration and
Naturalization Service Council

-- New York - New Jersey Council
of Social Security Administration
District Office Locals

-- Region II Customs Council

American Federation of Technical
Engineers, Local 174 (AFL-CIO-CLC)

Arizona Nurses Association

Association of Civilian Technicians
-— Granite State Chapter
-- Michigan State Council

—-- Montana Army and Air Chapter

G-H

Graphic Arts International Union

—— Local 234

[-J-K
International Association of

Firefighters, AFL-CIO

-- Local F-103
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FLRC Number

75A-120

76A-26
76A-68
77A-49

77A-13

77A-50

76A-107

77A-16

76A-54

76A-95

76A-84

76A-76

76A-65

76A-19

Page

241

104
808
704

678

689

266

418

124
366
146

146

665

198



Labor Organization

International Association of Machinists

and Aerospace Workers (AFL-CIO)

-- Local Lodge 2297

—- Local Lodge 2424

International Brotherhood of
Electrical Workers, AFL-CIO

—- Local 640

— Local 1245

International Federation of Professional

and Technical Engineers, AFL-CIO

-- Marshall Engineers and Scientists

Association, Local 27

Laborers' International Union
of North America

-- Local 1056

— Local 1376

Metal Trades Council, AFL-CIO

-- Bremerton, Washington

—— Portsmouth, New Hampshire

-— Portsmouth, Virginia
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FLRC Number

77A-11
77A-143

77A-64

76A-83
77A-27

76A-44

77A-33

76A-81
76A-130

75A-113

77A-16

76A-146
77A-17

77A-66

77A-67
77A-93

Page

951
987

870

530
852

562

423

597
740

279

418

480
324

957

553
983



Labor Organization

N-0

National Army-Air Technicians
Association

—- Local 371
National Association of Air Traffic
Specialists

-- Southwest Region

National Association of
Government Employees

--= Local R5-100

-~ Local R7-23

Local R14-32

-~ Local R14-76

-- Local R14-87

National Education Association

—- National Council of B.I.A.
Educators

—- Overseas Education Association

National Federation of Federal
Employees

—-- Local 73
-- Local 273

-— Local 476
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FLRC Number

76A-17

76A-143

77A-8

76A-124
77A-82

76A-109

75A-87

76A-123
77A-19

76A-109

76A-16

77A-9

77A-26

76A-108
77A-32

76A-97
77A-44

76A-101

124,

Page

124

414

376

156
977

645
116

112
451

645

336

841

332

188
383

631
751

578




Labor Organization

-- Local 943

-- Local 975

-- Local 1001
-- Local 1332
-- Local 1418
-- Local 1485
-- Local 1613
-- Local 1622
-- Local 1636
-— Local 1641
-- Local 1745

National Labor Relations
Board Union

National Marine Engineers
Beneficial Association, AFL-CIO

National Maritime Union
of America, AFL-CIO

National Treasury Employees Union
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FLRC Number

76A-138

77A-119

77A-24

76A-29

77A-4

76A-58

76A-85

76A-120

76A-75

77A-74

75A-80
77A-1

76A-90
77A-23

76A-112

76A-79

76A-28
76A-105
76A-111
76A-132
76A-156
76A-157
77A-2
77A-12
77A-40
77A-46
77A-55
77A-79
77A-81
77A-96

146,

Page

410

912

327

461

320

427

356

167

336

878

75
783

286
764

223

497

249

83
609
721
391
838
276
848
700
559
756
895
698
921



Labor Organization FLRC Number Page

-- Chapter 10 76A-126 174
76A-150 485
-- Chapter 101 76A-102 263
-- Chapter 162 77A-41 760
-- Joint Council of Customs
Chapters, Westmont, Illinois 77A-41 760
National Union of Compliance Officers 77A-39 778
77A-43 747
P-Q-R-S-T
Professional Air Traffic Controllers
Organization, AFL-CIO 76A-6 455
76A-10 94
76A-98 292
76A-99 712
76A-122 537
76A-133 544
77A-36 685
77A-95 940
U-V-W-X-Y-Z

United Federation of College

Teachers, U.S. Merchant Marine

Academy Chapter, Local 1460,

NYSUT, AFT/NEA, AFL-CIO 76A~152 735

i
1
{
13
i
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APPEALS DECISIONS BY INDIVIDUALS

January 1, 1977 through December 31, 1977
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APPEALS DECISIONS BY INDIVIDUALS

Individuals FLRC Number Page
-- Hattie W. Angel 77A-96 921
-- Cecil Driver 77A-26 332
-- Joan Greene 76A-124 156

76A-125 171
77A-3 213
77A-5 159
77A-7 161
-- Delores M. Hickman 76A-135 209
-- Mark D. Tremayne 76A-114 153
-- Joseph E. Wilson 77A-10 380
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INTERPRETATIONS AND POLICY STATEMENTS
BY DOCKET NUMBERS AND SUBJECTS

January 1, 1977 through December 31, 1977
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INTERPRETATIONS AND POLICY STATEMENTS
BY
DOCKET NUMBERS AND SUBJECTS

FLRC Number Subject

76P-4 Delineation of Permissible and
Nonpermissible Picketing

77P-1 Effect of Compelling Need Determination
on Similar Proposals

77P-2 Applicability of Election Bar Provisions
to a Consolidation Proceeding

69

Page

991

995

999






PART II.

TEXTS OF DECISIONS AND INTERPRETATIONS

January 1, 1977 through December 31, 1977
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APPEALS DECISIONS

January 1, 1977 through December 31, 1977

1
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FLRC No. 75A-80

Veterans Administration, Veterans Administration Data Processing
Center, Austin, Texas, A/SLMR Nos. 523 and 663. Upon the filing of
a number of unfair labor practice complaints by National Federation
of Federal Employees, Local 1745, the Assistant Secretary, in his
decision as supplemented, found that the activity violated section
19(a) (1) of the Order by imposing discriminatory reporting require-
ments on a union steward; failing to take adequate measures to
disassociate itself from the implication that it was lending support
to a decertification effort; the reading of a particular letter from
the union to the activity by a supervisor to unit employees under his
supervision; and by the participation of a supervisor in a decertifica-
tion effort. The agency appealed to the Council, contending that

the Assistant Secretary's decision, as supplemented, was arbitrary
and capricious and presented major policy issues. The agency also
requested a stay of the Assistant Secretary's decision,

Council action (January 11, 1977). The Council held that the agency's
petition for review did not meet the requirements of section 2411.12
of the Council's rules of procedure, since the Assistant Secretary's
decision did not appear arbitrary and capricious and did not present
any major policy issues. Accordingly, the Council denied the review

of the agency's appeal. The Council likewise denied the agency's
request for a stay.
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> UNITED STATES

s,

STATE

kL

FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

January 11, 1977

Mr. Stephen L. Shochet, Attorney
Office of General Counsel
Veterans Administration
Washington, D.C. 20420

Re: Veterans Administration, Veterans
Administration Data Processing Center,
Austin, Texas, A/SLMR Nos. 523 and 663,
FLRC No. 75A-80

Dear Mr. Shochet:

The Council has carefully considered your petitions for review and requests
for a stay of the Assistant Secretary's decisions, and the oppositions
thereto filed by the union, in the above-entitled case.

This case arose upon the filing of a number of unfair labor practice
complaints by the National Federation of Federal Employees, Local 1745
(NFFE) against the Veterans Administration Data Processing Center, Austin,
Texas (the activity). In A/SLMR No. 523, the Assistant Secretary, adopt-
ing the findings, conclusions, and recommendations of the Administrative
Law Judge (ALJ), found that the activity had committed violations of sec-
tion 19(a) (1) and (6) of the Order. More particularly, the Assistant
Secretary found, in pertinent part, that: (1) the requirement placed on
a union steward by her supervisor that she report to him each time she
left the work area constituted a violation of section 19(a) (1) of the
Order; (2) by failing to take adequate measures to disassociate itself
from the implication that it was lending support to a decertification
effort by allowing the use of its mail service for the return of signed
decertification leaflets, the activity violated section 19(a) (1) of the
Order; (3) by a supervisor's reading to employees under his supervision

a letter sent by the union to the activity, which action indicated to
employees that their confidential dealings with their exclusive repre-
sentative might not be kept confidential, the activity violated section
19(a) (1) of the Order; and (4) by a supervisor's circulating to employees
under his supervision a memorandum he had received which stated the
respective positions of the union and the activity regarding the status
of negotiations and the current effect of the recently expired agreement
between the parties, the activity improperly communicated directly with
employees regarding a matter related to the collective bargaining rela-
tionship and, therefore, violated section 19(a)(1l) and (6) of the Order.
He further found that P. Lamar Gordon, whose name appeared with his
knowledge and consent as a '"representative" in a leaflet soliciting NFFE's
decertification, was a supervisor within the meaning of section 2(c) of
the Order, and that his participation in the decertification effort there-
fore violated section 19(a) (1) of the Order.
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Bquests

et

tus

Following receipt of the petition for review on behalf of the activity,
on August 8, 1975, the Council issued its decision in Vandenberg Air
Force Base, 4392d Aerospace Support Group, Vandenberg Air Force Base,

California, A/SIMR No. 435, FLRC No. 74A-77 (Aug. 8, 1975), Report No. 79,
setting aside and remanding the Assistant Secretary's decision in that
case. In its decision therein, the Council concluded that in the circum-
stances presented, where the activity had ceased to engage in the allegedly
improper conduct immediately after it occurred and thereafter sought to
meet its obligations under the Order, a finding that an unfair labor
practice had been committed was not warranted. 1In its opinion, the
principles enunciated by the Council in its Vandenberg decision, and the
rationale contained therein, were relevant to that part of the Assistant
Secretary's decision in this case wherein it was found that a supervisor
violated section 19(a) (1) of the Order by requiring a union steward to
report to him each time she left the work area, and to that part of the
Assistant Secretary's decision wherein it was found that the activity,
subsequent to the use of its internal mail system by employees seeking

to decertify the union, violated section 19(a)(l) of the Order by failing
to take adequate measures to disassociate itself from the implication

that it had given its support to the decertification effort. e

Further, on October 24, 1975, the Council issued its decision in Department
of the Navy, Naval Air Station, Fallon, Nevada, A/SLMR No. 432, FLRC

No. 74A-80 (Oct. 24, 1975), Report No. 87, sustaining the Assistant Secre-
tary's decision that certain communications by agency management with unit
employees concerning the collective bargaining relationship were violative
of the Order, while enunciating general principles for judging whether
specific communications are permissible or improper under the Order. In
the Council's opinion, the general principles enunciated in the Fallon
decision were relevant to the instant case, in particular to that part

of the Assistant Secretary's decision wherein it was found that a super-
visor violated section 19(a) (1) of the Order by reading to employees under
his supervision a letter sent by the union to the activity, and to the
Assistant Secretary's decision wherein it was found that a supervisor,

in violation of section 19(a) (1) and (6) of the Order, circulated to
employees under his supervision a copy of a memorandum he had received
which stated the respective positions of the union and the activity
regarding the status of negotiations and the current effect of the recently
expired agreement between the partiesrl

Accordingly, further consideration and clarification of the Assistant

Secretary's decision (A/SLMR No. 523) in the instant case was requested
in light of the Council's decisions in the Vandenberg and Fallon cases.
Pending the issuance of the Assistant Secretary's decision as clarified

1/ The Council did not request further consideration and clarification
of that part of the Assistant Secretary's decision that the participation
by a supervisory employee in the decertification movement constituted a
violation of section 19(a) (1) of the Order.
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and further submissions by the parties, the Council held in abeyance its
decision on acceptance or denial of the present appeal.

The Assistant Secretary thereafter issued a Supplemental Decision (A/SLMR
No. 663). As to the finding that a supervisor violated section 19(a) (1)

by requiring a union steward to report to him each time she left the work
area, he found that the matter involved was clearly distinguishable from
the incident involved in the bargaining negotiations in Vandenberg, notlng
that in A/SLMR No. 523, the Assistant Secretary found that the activity's
"overall conduct in the matters litigated before me were [sic] not isolated,
deminimus [sic] or fully remedied and accordingly the violation found
herein requires a remedial order." 1In this regard, the Assistant Secretary
further noted that with respect to the finding that the activity's conduct
was not isolated, the supervisor who placed the discriminatory reporting
requirements on the union steward was involved in a number of other unfair
- labor practice complaints and findings of violation involved in this pro-
ceeding. Moreover, he concluded that a "clear" violation of a section 1(a)
right, such as the activity's imposition of a discriminatory reporting
requirement upon the union representative, was not de minimis in nature,
and that a remedial order was necessary, regardless of any subsequent
informal settlement between the parties, '"to effectuate the purposes of

the Order" and to "act as a deterrent to any future similar occurrences."

As to the finding of a violation by the activity for a failure to take
adequate measures to disassociate itself from the implication that it had
given support to the decertification effort, the Assistant Secretary
concluded, upon further consideration, that the application of the prin-
ciples in Vandenberg did not require a change in the previous conclusions
reached in A/SIMR No. 523. 1In this regard, the Assistant Secretary noted
that the unfair labor practice finding in the instant case was not that
the activity violated the Order by its failure to prevent the use of its
internal mail system for the return of signed decertification leaflets,
but, rather, by its failure to promulgate a disavowal of the impression
to other employees that it was lending support to the decertification
effort through the use of its internal mail system for the return of
signed decertification leaflets. The Assistant Secretary noted particu-
larly that each decertification leaflet had an internal mail routing
number alongside each employee's name appearing on it; that one of the
employees whose name appeared on the leaflet as a sponsor was found to

be a supervisor; that at least some of the original leaflets were returned
through the internal mail system if only for one day; and that, while
some of those whose names appeared on the leaflet were admonished, none

of those who used the internal mail system to return a signed leaflet was
so admonished.

With respect to the finding that a supervisor violated the Order by
reading to employees a let‘ter sent by the union to the activity, the
Assistant Secretary reaffirmed that the conduct of the activity's super-
visor in reading to unit employees a letter containing an EEO complaint
filed by the union with the activity violated section 19(a) (1) of the
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Order under the principles enunciated in Fallon. In this regard, he noted
that the Council, in its decision in Fallon, held that each communication
must be ". . . judged independently and a determination made as to whether
that communication constitutes, for example, an attempt by agency manage-
ment to deal or negotiate directly with unit employees or to threaten or
promise benefits to employees.'" The Assistant Secretary noted that in
A/SLMR No. 523, the Assistant Secretary had found that under the circum-
stances involved, the supervisor's reading of the union's letter to his
employees, thereby revealing to all present the names of those who filed
an EEO complaint through the union, inherently was a breach of confiden-
tiality which ". . . tended to engender apprehension and indeed hostility
to the Union as well as dissuade employees from seeking Union assistance
or consulting with the Union with regard to employment related matters in

fear that the matter would become public or fall into the Activity's hands
without their consent."

With respect to the finding of a violation on the basis of a supervisor's
circulation to unit employees of a copy of a memorandum which stated the
position of the union and the activity regarding negotiations, the Assist-
ant Secretary concluded that, consistent with the principles enunciated

in Fallon, the communications involved were permissible under the Order,
and that the findings of violation in this regard made in A/SLMR No. 523,
therefore, must be reversed. He noted, in this regard, that prior to the
Council's decision in Fallon, the Assistant Secretary had indicated that
direct communications with employees by agency management regarding the
collective bargaining relationship, absent evidence of waiver, were vio-
lative of section 19(a) (1) and (6) of the Order and, therefore, under

this standard, the circulation of the memorandum to employees, by a super-
visor, was viewed as being violative of the Order. The Assistant Secretary
concluded, however, as there was no evidence presented that the circulation
of the memorandum constituted an attempt by the activity to deal or nego-
tiate directly with unit employees, to threaten or promise benefits to
employees, or to undermine the union in any other regard, that such a
finding is not consistent with the principles enunciated in Fallon. The
Assistant Secretary noted, in this regard, that the memorandum involved,
which was addressed to the activity's Division Chiefs, was characterized
by the testimony of a union official as an accurate statement of the
parties' positions with respect to the negotiated agreement. Accordingly,
this complaint was dismissed.

In your petition for review on behalf of the activity, you allege that
the supplemental decision of the Assistant Secretary presents a major
policy issue as to the finding of a violation based on the reporting
requirement. You allege as a major policy issue: '"Did management
properly remedy the violation involving the restrictions placed on the
union steward by her supervisor?" You contend, in this regard, that the
Assistant Secretary failed to properly apply the Council's decision in
Vandenberg. You also allege in this regard that a major policy issue is
presented as to '"[w]lhether the mere allegation of a violation by an
individual should result in that individual being treated as guilty."
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Similarly, as to the finding of a violation by the activity for a failure
to disassociate itself from the implication that it had given support to
the decertification effort, you allege, in essence, that the Assistant
Secretary failed to properly apply Vandenberg and that such failure was
arbitrary and capricious and raises a major policy issue. As to the
finding of a violation based on the supervisor's reading of the EEO letter
to unit employees, you renew your contention that under the Council's
Fallon decision, such conduct does not violate the Order. Finally, you
renew your contention that the Assistant Secretary acted arbitrarily and
capriciously in finding that P. Lamar Gordon (whose participation in the
decertification movement was found to constitute a violation of section
19(a) (1)) was a supervisor. [See footnote 1.]

In the Council's opinion, your petition for review of the Assistant
Secretary's decision does not meet the requirements of the Council's
rules governing review; that is, the decision of the Assistant Secretary
does not appear arbitrary and capricious or present any major policy
issues.

As to your contention that the Assistant Secretary's requirement of further
remedial action after management properly remedied the violation involving
restrictions placed on the union steward by her supervisor is inconsistent
with Vandenberg, such assertion constitutes, in effect, nothing more than
disagreement with the Assistant Secretary's conclusion that the activity's
conduct herein was such a '"clear'" violation of a section 1(a) right that
it was not de minimis in nature, and that a remedial order was necessary
(pursuant to his authority under section 6(b) of the Order) regardless of
any informal settlement between the parties. Such a contention, in the
circumstances of this case, therefore, does not present a major policy
issue warranting Council review.Z/ Similarly, your related assertion

2/ However, it should be noted, in this regard, that we do not interpret
the Assistant Secretary's decision to mean that he must issue a notice

of hearing and litigate, or that a remedial order is required, in every
instance where an unfair labor practice may have been committed and sub-
sequently the parties have reached an informal settlement of the matter(s)
raised by the charge or the complaint. Indeed, in the report accompanying
Executive Order 11491, emphasis was placed on the informal resolution by
the parties of alleged unfair labor practices [Labor-Management Relations
in the Federal Service (1975), Section D.3., p. 69]:

Alleged unfair labor practices . . . should be investigated by the
agency and labor organization involved and informal attempts to
resolve the complaints should be made by the parties. . . . If the
Assistant Secretary finds that . . . a satisfactory offer of settle-
ment has been made, he may dismiss the complaint. If he finds,
based on the allegations and the report of investigation of the
parties, that there is a reasonable basis for the complaint, and

(Continued)
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concerning the treatment of a person alleged to have committed a violation
as guilty constitutes, in effect, nothing more than disagreement with the
Assistant Secretary's conclusion that the activity's conduct herein was
not isolated, and therefore presents no basis for Council review.

With respect to your further contention that, consistent with Vandenberg,
management may not be required to take affirmative action to remedy the
unauthorized, wrongful acts of the nonsupervisory, nonmanagerial employees
who used the internal mail system to promote NFFE's decertification, or

to publicize such action, in the Council's view, no basis for review is
presented herein, noting particularly the Assistant Secretary's finding
that one of the employees whose name agyeared on the decertification
leaflet as a sponsor was a supervisor.=

Furthermore, no major policy issue is presented with regard to the reading
of the letter, noting particularly the Assistant Secretary's finding that
the supervisor's reading to employees a letter sent by NFFE to the activity
regarding an EEO complaint filed by NFFE tended to ''dissuade employees

from seeking [u]lnion assistance or consulting with the [u]nion'" and thus
"tended to improperly undermine the [exclusive bargaining representative]
in violation of [s]ection 19(a)(1l) of the 0rder."ﬁ7 Your assertion to the

(Continued)

that no satisfactory offer of settlement has been made, he may appoint
a hearing officer to hold a hearing and report findings of fact and
recommendations including, where appropriate, remedial action to be
taken and notices to be posted. . . .

Pursuant to this recommendation, the Assistant Secretary has provided in
his regulations for such settlements. Rules and Regulations of the
Assistant Secretary, Section 203.7(a)(3). See also Section 203.7(b) (4).

In the instant case, as previously stated, we merely find that no major
policy issue is presented by the Assistant Secretary's finding that, in
the totality of the facts and circumstances of this case, a remedial
order was required in order to effectuate the purposes of the Order not-
withstanding an informal settlement between the parties.

§] It should be noted, however, that we do not view the Assistant
Secretary's decision herein as requiring, under all circumstances, agency
management to disavow the unauthorized conduct of its employees when that
conduct might be violative of the Order. Rather, we merely find that,

in light of the Assistant Secretary's determination that one of the
employees named in the decertification leaflet as a sponsor was a super-
visor, no major policy issue is presented warranting Council review.

4/ In this regard, we construe the Assistant Secretary's decision as

finding that the supervisor's reading of the EEO letter in the circum-
stances of this case constituted direct dealings with unit employees,

rather than permissible communications, within the general principles

enunciated by the Council in its Fallon decision.
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contrary constitutes mere disagreement with his determination in this
regard. Finally, it does not appear that the Assistant Secretary acted
without reasonable justification .in concluding that P. Lamar Gordon was .
a supervisor within the meaning of section 2(c) of the Order, noting the f,;
Assistant Secretary's finding that Gordon, in the course of his normal S
duties, 'responsibly directs employees using independent judgment both
as to the regular a331gnment of work . . . and granting leave time to
section employees." T 2T LA R
Accordingly, since the Assistant Secretary's decision does not appear
arbitrary and capricious and does not present any major policy issues,
your appeal -fails to.meet the requirements for review as provided under
section 2411.12 of -the Council's rules of procedure, and, review of your
appeal is hereby denied. Your request for a stay of the Assistant
Secretary's.decision is likewise denied.

SiE i ] . , -~ .-
i R EO : EH Cey e o c T b

BY the Councﬁil . WD

Executive Director

cc: A/SLMR
Labor

J. Cooper
NFFE
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FLRC No. 76A-105 '

Department of the Treasury, Bureau of Alcohol, Tobacco and Firearms,
Boston, Massachusetts and National Treasury Employees Union, A/SLMR

No. 695. The Assistant Secretary dismissed the complaint filed by

the National Treasury Employees Union (NTEU), which alleged that the
activity violated section 19(a)(l) and (3) of the Order by improperly
interfering in NTEU's internal process of choosing its officers. NTEU
appealed to the Council, contending that the Assistant Secretary's
decision was arbitrary and capricious and presented a major policy issue.

Council action (January 11, 1977). The Council held\that NTEU's
petiton for review did not meet the requirements of section 2411,12
of the Council's rules of procedure; that is, the decision of the
Assistant Secretary did not appear arbitrary and capriclous or present

a major policy issue. Accordingly, the Council denied review of NTEU's
appeal.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

January 11, 1977

Mr. Hayward C. Reed

Assistant Counsel )
National Treasury Employees Union -
Suite 1101 - 1730 K Street, NW.
Washington, D.C. 20006

Re: Department of the Treasury, Bureau of
Alcohol, Tobacco and Firearms, Boston,

Massachusetts and National Treasury
Employees Union, A/SLMR No. 695, FLRC
No. 76A-105

Dear Mr. Reed:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision, and the agency's opposition thereto, in
the above-entitled case. '

In this case, the National Treasury Employees Union (NTEU) alleged that
the Department of Treasury, Bureau of Alcohol, Tobacco and Firearms,
Boston, Massachusetts (the activity) violated section 19(a) (1) and (3)
of the Order by improperly interfering in NTEU's internal process of
choosing its officers. The employee involved, the vice-president of a
chapter of NTEU, had been excluded by the head of the agency fi?m the
coverage of the Order under the provisions of section 3(b)(3).=

The Assistant Secretary, in agreement with the Administrative Law Judge,
found that the activity's conduct was not violative of the Order, and
ordered that NTEU's complaint be dismissed. The Assistant Secretary,
noting that '"the employee involved was excluded from coverage of the
Order under the provisions of Section 3(b) (3)," stated:

1/ Section 3(b)(3) provides:
(b) This Order (except section 22) does not apply to—

. . . . . . .

(3) any other agency, or office, bureau, or entity within an agency,
which has as a primary function intelligence, investigative, or
security work, when the head of the agency determines, in his sole
judgment, that the Order cannot be applied in a manner consistent
with national security requirements and considerationms.
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In view of the basis for such exclusion, I find that the excluded
employee is precluded from participation in the management of, or
acting as the representative of, [NTEU] because, in my judgment,
such participation "would result in a conflict or apparent conflict
of interest or otherwise be incompatible with law or with the
official dutie7 of the employee" within the meaning of Section 1(b)

of the Order.2 [Footnote added.}

In your petition for review on behalf of NTEU, you allege that the
Assistant Secretary's decision is arbitrary and capricious because his
"interpretation that an agency does not violate [s]ections 19(a)(l) and
(3) when it forbids an employee excluded from coverage of the Order by
[s]ection 3(b)(3) from participating in a labor organization and repre-
senting its members under [s]ection 1(b) is erroneous." You also allege,
in this regard, that his "erroneous interpretation of [s]ection 1(b) as
effected by [s]ection 3(b) (3) of the Executive Order is a major policy
issue which, if left uncorrected, will be prejudicial to the effectuation
of the purpose of the Order." You further allege that the Assistant
Secretary's decision is arbitrary and capricious in that "applying [s]ec-
tion 1(b) to the facts discloses no substantial evidence of a conflict of

interest or incompatibility between [the excluded employee's] Union and
official duties."

| Ead A

In the Council's opinion, your petition for review does not meet the
requirements of the Council's rules governing review; that is, the decision
of the Assistant Secretary does not appear arbitrary and capricious or
present a major policy issue. With respect to your contention that the
Assistant Secretary's decision is arbitrary and capricious, it does not
appear that the Assistant Secretary acted without any reasonable justifi-
’ cation in reaching his decision in the circumstances of this case. With
respect to your comntention that his decision presents a major policy
issue as to his allegedly erroneous interpretation of section 1(b) as
effected by section 3(b)(3), his decision in this regard does not present
major policy issues warranting review. In this latter regard, we note
particularly the Assistant Secretary's finding that as '"the employee
involved was excluded from coverage of the Order under the provisions
of Section 3(b)(3)," the employee's '"participation 'would result in a
conflict or apparent conflict of interest or otherwise be incompatible
with law or with the official duties of the employee' within the meaning
of Section 1(b) of the Order." Similarly, with respect to your contention

2/ Section 1(b) provides:

(b) Paragraph (a) of this section does not authorize participation
in the management of a labor organization or acting as a representa-
tive of such an organization by a supervisor, except as provided in
section 24 of this Order, or by an employee when the participation
or activity would result in a conflict or apparent conflict of
interest or otherwise be incompatible with law or with the official
duties of the employee.

i

Je
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that the Assistant Secretary's decision is arbitrary and capricious v
because no substantial evidence of a conflict of interest between the
excluded employee's union and official duties was shown, it does not LB
appear that the Assistant Secretary acted without any reasonable justi- XS
fication in reaching his decision in the circumstances of this case. Ly
In this regard, we again note that the Assistant Secretary's finding
that the employee's participation as a union official would result in a
conflict or apparent conflict of interest or otherwise be incompatible *
with law or with the official duties of the employee in the instant case =
was based upon the employee's exclusion from coverage of the Order by

the agency head under section 3(b)(3), rather than upon record evidence

of a conflict of interest.

Since the Assistant Secretary's decision does not appear arbitrary and B
capricious, and presents no major policy issues, your appeal fails to -
meet the requirements for review as provided under section 2411.12 of the
Council's rules of procedure. Accordingly, review of your appeal is hereby
denied.

By the Council.
Sincerely,

8

Henry B. zier III
Executive D1rector

cc:  A/SLMR
Labor

J. A. Chevrier
Treasury
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FLRC No. 76A-71

Headquarters, Sacramento Air Logistics Center, McClellan Air Force
Base, California and American Federation of Government Employees,
Local 1857 (Staudohar, Arbitrator). The arbitrator sustained the
grievance and directed that the grievant be granted an environmental
pay differential for functional flight checks. The agency filed an
exception to the award with the Council, contending that the award
violated appropriate regulations, specifically the Federal Personnel
Manual (FPM).

Council action (January 12, 1977). The Council held that the agency's
petition failed to present the necessary facts and circumstances in

support of its exception that the award violated the FPM. Accordingly,
the Council denied the agency's petition because it failed to meet the

requirements for review set forth in section 2411.32 of the Council's
rules of procedure.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N\W. ¢ WASHINGTON, D.C. 20415

January 12, 1977

Mr. Robert T. McLean, Chief

Labor & Employee Relations Division
Directorate of Civilian Personnel
Headquarters U.S. Air Force
Department of the Air Force
Washington, D.C. 20314

Re: Headquarters, Sacramento Air Logistics Center,
McClellan Air Force Base, California and American
Federation of Government Employees, Local 1857
(Staudohar, Arbitrator), FLRC No. 76A-71

Dear Mr. McLean:

The Council has carefully considered your petition for review of an
arbitrator's award in the above-entitled case.

According to the arbitrator's award, the grievant is an aircraft
propeller mechanic required by his job description to fly periodically
in functional check flights of military aircraft. On this account the
grievant filed a grievance requesting an environmental pay differential
while aboard these check flights and the matter was ultimately submitted
to arbitration. In the opinion accompanying his award, the arbitrator
observed that he was to determine whether the grievant was entitled to
an environmental pay differential and framed the issue as "whether the
Agency violated Article XXXII, Section 1Y/ of the Agreement by failing
to pay an environmental differential to the Grievant . . . for duties
performed during functional check flights." [Footnote added.] The
arbitrator stated that directly bearing upon the resolution of the issue

1/ According to the award, Article XXXII, Section 1 of the parties'
collective bargaining agreement provides:

HAZARD AND ENVIRONMENTAL PAY

Section 1. In accordance with FPM Supplement 532-1, Subchapter S8-7c,
an environmental differential will be paid to a wage employee who is
exposed to a hazard, physical hardship, or working condition listed
under the categories in Appendix J of this subchapter.
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was whether such flights are included in work category l.a. of part I of
FPM Supplement 532-1, appendix J2/ and also whether the activity had
practlcally eliminated'" hazards of an unusually severe nature pursuant
to FPM Supplement 532-1, subchapter S8-7c and d. 3/ The arbitrator noted

2/ FPM Supplement 532-1, appendix J, entitled "Schedule of Environmental
Differentials Paid for Exposure to Various Degrees of Hazards, Physical

. Hardships, and Working Conditions of an Unusual Nature," provides in

part I, category l.a.:

1. Flying. Participating in flights under one or more types of
the following conditions:

a. Test flights of a new or repaired plane or modified plane when

the repair or modification may affect the flight characteristics of
the plane.

§j FPM Supplement 532-1, subchapter S8-7c and d provides:

c. Payment for environmental differential. An environmental
differential is paid to a wage employee who is exposed to a hazard,
physical hardship, or working condition of an unusually severe
nature listed under the categories in appendix J of this subchapter.
Exposure to a hazard, physical hardship, or working condition of an
unusually severe nature listed in appendix J is not taken into
consideration in the job-grading process, and additional pay for
exposure to these conditions is provided only through the environ-
mental differentials authorized by this section. An employee
subjected at the same time to more than one hazard, physical
hardship, or working condition of an unusually severe nature listed
in appendix J shall be paid for that exposure which results in the
highest differential but shall not be paid more than one differential
for the same hours of work.

d. Authorization for pay for environmental differential.

(1) Pay is authorized for exposure to an unusually severe hazard
which could result in significant injury, illness, or death, such

as on a high structure when the hazard is not practically eliminated
by protective facilities or on an open structure when adverse
conditions such as darkness, lightning, steady rain, snow, sleet,
ice, or high wind velocity exists.

(2) Pay is authorized for exposure to an unusually severe physical
hardship under circumstances which cause significant physical dis-
comfort or distress not practically eliminated by protective devices.

(3) Pay is authorized for exposure to an unusually severe working
condition under circumstances involving exposure to fumes, dust, or

(Continued)
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with respect to work category l.a. that, since an environmental differential
is not payable for all test flights and functional check flights are
neither specifically included nor excluded, the key terminology in that
category appeared to be "may affect the flight characteristics of the
plane." To the arbitrator, use of the word "may" in that phrase meant
"includes the possibility of such occurrence." In this regard he found

the purposes of functional check flights to be apparently to reestablish
the air worthiness of an aircraft after normal maintenance repairs by

means of system tests to determine if the systems function properly '"and
the possibility exists that they will not." Thus, the arbitrator concluded
that while the probability of an accident might be small, the consequences
could be extremely hazardous. Accordingly, the arbitrator sustained the
grievance and ordered the grievant granted an environmental pay differen-
tial for functional check flights.

The agency requests that the Council accept its petition for review of
the arbitrator's award based upon its exception discussed below. The
union filed an opposition.

Under section 2411.32 of the Council's rules of procedure, review of an
arbitrator's award will be granted "only where it appears, based upon the
facts and circumstances described in the petition, that the exceptions

to the award present grounds that the award violates applicable law,
appropriate regulation, or the order, or other grounds similar to those
upon which challenges to arbitration awards are sustained by courts in
private sector labor-management relations."

In its exception to the award, the agency contends that the award violates
appropriate regulation, specifically the Federal Personnel Manual (FPM).
In support of this exception, the agency asserts that the award violates
the FPM by directing payment of an environmental differential when the
criteria set forth in FPM Supplement 532-1, subchapter S8-7, and

appendix J thereto, regarding payment of such differential for flying,
have not been met.

The Council will grant review of an arbitrator's award where it appears,
based upon facts and circumstances described in the petition, that the
exception to the award presents grounds that the award violates
appropriate regulation. However, in this case, the agency's petition
does not contain a description of facts and circumstances to support its
exception. In the Council's opinion, the agency has failed to show in
what manner the arbitrator's determination that, in the situation before
him, an environmental differential was payable for functional check

(Continued)

noise which cause significant distress or discomfort in the form of
nausea, or skin, eye, ear, or nose irritation or conditions which
cause abnormal soil of body and clothing, etc., and where the distress
or discomfort is not practically eliminated.
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flights is violative of FPM Supplement 532-1, subchapter S8-7, and
appendix J thereto. In this regard it is noted that the FPM does not
enumerate specific work situations for which an environmental differen-
tial is payable. Rather, the FPM only defines in appendix J categories
of work situations, "each of an unusually severe nature," for which payment
of an environmental differential may be authorized. FPM Supplement 532-1,
subchapter S8-7e points out that the examples listed under the categories
in appendix J "are illustrative only and are not intended to be exclusive
of other exposures which may be encountered under the circumstances which
describe the listed category." Further, subchapter 88~7g(2)ﬁ/ provides
that each installation or activity must evaluate its situations against
the guidelines in appendix J to determine whether and which local work
situations are covered by the defined work categories. Thus, specific
work situations for which an environmental differential is payable are
left to local determination. The Council further notes that FPM Supple-
ment 532-1 provides for the collective bargaining process as one specific
means of locally determining whether a particular disputed lo7al work
situation warrants payment of an environmental differential.é

In the instant case, the activity has referenced within its collective
bargaining agreement the appendix J guidelines and submitted to the
arbitrator the question of whether under these guidelines the grievant

was entitled to environmental differential pay. The arbitrator determined
that functional check-flights, a disputed local work situation,

warranted payment of an environmental differential pursuant to the

FPM work categories. Thus, since, as indicated, the Commission has
delegated to local determination specific situations for which an
environmental differential is payable,f/ the Council is of the opinion

4/ TFPM Supplement 532-1, subchapter S8-7g(2) provides in pertinent part:

(2) Each installation or activity must evaluate its situations
against the guidelines in appendix J to determine whether the local
situation is covered by one or more of the defined categories.

5/ FPM Supplement 532-1, subchapter S8-7g(3) provides:

(3) Nothing in this section shall preclude negotiations through
the collective bargaining process for determining the coverage of
additional local situations under appropriate categories in
appendix J or for determining additional categories not included
in appendix J for which environmental differential is considered
te warrant referral to the Commission for prior approval as in (2)
above.

6/ 1In this regard the Council also notes that in a recent decision of
the Comptroller General, B-180010.03, October 7, 1976, wherein it was

(Continued)
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that the agency's petition fails to present the necessary facts and
circumstances in support of its exception that this award violates the
FPM. No basis is therefore provided for the acceptance of the agency's
petition.

(Continued)

held in a case involving arbitral determinations of environmental
differential pay that "[s]ince the Commission's regulations delegate
authority to determine local coverage to each agency and expressly permit
the collective bargaining process to determine additional coverage under
appropriate categories in Appendix J . . . the arbitrators were authorized
to decide that the local working conditions . . . were covered by the
specified categories of Appendix J . . .'" the Comptroller General quoted
in part a letter from the Civil Service Commission as follows:

"Under the Federal Wage System, environmental differentials are

paid to Federal wage employees who are exposed to a hazard, physical
hardship, or working condition of an unusually severe nature as
listed under the categories of situations contained in Appendix J

of Federal Personnel Manual Supplement 532-1. While the Civil Service
Commission considers proposals for broad categories of situations

for which payment of a differential may be authorized, the system

is designed so that it is incumbent upon individual installations

or activities to evaluate their own situations against these broad
guidelines. When the local situation is determined to be covered

by one or more of the defined categories the authorized environmental
differential is paid for the appropriate category. The FPM Supple-
ment specifically permits, where otherwise appropriate, negotiations
through the collective bargaining process for determining the
coverage of additional .local situations under appropriate categories
in Appendix J or for determining additional categories not included
in Appendix J for which environmental differential is considered to
warrant referral to the Civil Service Commission for prior approval.

"If a question arises concerning interpretation of the Commission's
regulations or instructions, we would provide pertinent clarification
and needed guidance. We would, of course, expect the agency to
utilize this guidance as well as the basic regulation or instruction
in determining which, if any, differentials are appropriate to be
paid in any given case. However, the Commission has consistently
refrained from acting as an appellate source in disputes between
agencies and their employees on specific cases, rather, this authority
has been delegated to the agencies. Whether or not an arbitrator

had exceeded his authority in a specific case would be an appropriate
matter for the Federal Labor Relations Council."
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Accordingly, the agency's petition is denied because it fails to meet
the requirements for review set forth in section 2411.32 of the Council's
rules of procedure.

By the Council.

Sincegrely,

. [Frazier II
e Director

Henry
Execu

cc: B. Blaustone
AFGE

i -
0

0

old]

e
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FLRC No. 76A-10

Professional Air Traffic Controllers Organization and Federal Aviation
Administration, Eastern Region (Wolf, Arbitrator). The arbitrator
directed that the agency reimburse the grievant for travel expenses

as though his travel by privately owned vehicle had been under con-
ditions advantageous to the Government, and that the grievant's time
and leave credits be corrected accordingly. The Council accepted the
agency's petition for review insofar as it related to the agency's
exception which alleged that the award violated applicable law and
appropriate regulations (Report No. 105).

Council action (January 18, 1977). Because this case concerned issues
within the jurisdiction of the Comptroller General's office, the Council
requested a decision from him as to whether the arbitrator's award
violated applicable law and appropriate regulations. Based on the
subsequent decision of the Comptroller General, the Council held that
the arbitrator's award, insofar as it directed the agency to reimburse
the grievant for his travel expenses and correct his time and leave
credits as though his travel by privately owned vehicle had been under
conditions advantageous to the Government, was, under the circumstances
of this case, contrary to the Federal Travel Regulations and could not
be implemented. Accordingly, pursuant to section 2411.37(b) of its
rules of procedure, the Council set aside the arbitrator's award.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL »
WASHINGTON, D.C. 20415 4 S

Professional Air Traffic , S
Controllers Organization o ;

and FLRC No. 76A-10

Federal Aviation Administration,
Eastern Region

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

This appeal arose from the award issued by the arbitrator, wherein he
directed that the agency reimburse the grievant for travel expenses as
though his travel by privately owned vehicle had been under conditions
advantageous to the Government, and that the grievant's time and leave
credits be corrected accordingly.

According to the arbitrator's award, the grievant, an employee of the New
York Air Route Traffic Control Center of the Federal Aviation Administra-
tion (FAA), was tentatively selected for a position as air traffic control
instructor at the FAA Academy, Oklahoma City, Oklahoma. On April 1, 1974,
the grievant requested authorization to use his privately owned vehicle
(POV) as being "advantageous to the Government" for the travel to Oklahoma
City from New York City- Such request had to be submitted 15 days in
advance of the scheduled departure, and required approval of the Air
Traffic Division Chief. On or about April 11, 1974, the Operation
Specialist of the Division, whose function it was to evaluate such requests,
requested a recommendation from the grievant's facility. He did not say
that if the facility recommended approval it would definitely be approved,
but he did say that the request would probably be approved. On April 12,
the facility chief recommended approval and forwarded that recommendation
to the Division. On April 15, the grievant, without travel orders, left
for the FAA Academy in his personal vehicle under the impression that his
request would be approved. According to the parties' stipulations before
the arbitrator, sometime between April 15 and April 19 the Operation
Specialist advised the facility that the grievant's request was disapproved.l/
Subsequently, the grievant filed a grievance, and the matter proceeded to
arbitration.

1/ A travel order was issued on April 19, 1974, allowing the grievant use
of his personal vehicle under '"personal preference" conditions. This per-
mitted the grievant to use his own vehicle but he would be‘reimbursed as to
cost and time as if he had traveled by common carrier. The grievant did
not receive the travel order until May 23, 1974.
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The Arbitrator's Award

The arbitrator stated the issue as follows: '"Whether or not [grievant]
was reimbursed for his travel consistent with the Byovisions of Article 18,
Sections 1 and 2 of the 1973 PATCO-FAA agreement.'"2/ The arbitrator noted
that "[u]lnder [Department of Transportation] regulations it was incumbent
upon the authorizing officials to determine the mode of travel within [a
15-day] time period. The failure to do so was an error on the part of

the officials not upon [grievant]." Further, in addressing the agency's
position that the grievant's right to a travel order authorizing use of

a privately owned vehicle as advantageous to the Government is governed

by regulations and that the grievant's request did not meet the established
standards, the arbitrator stated that '"the regulations do provide for
discretion on the part of the officials and it could have been approved.
The errors delayed the non-approval until too late and, under the circum-
stances, must be deemed an approval at the time [grievant] departed."

The arbitrator issued the following award: ''The grievance is granted.

The FAA is directed to reimburse the grievant as though he had traveled
POV under conditions 'Advantageous to Government', and that his time and
leave credits be corrected accordingly."

Agency's Appeal to the Council
Ag

The agency filed a petition for review of the arbitrator's award with the
Council. Under section 2411.32 of the Council's rules of procedure, the
Council accepted the petition for review insofar as it related to the
agency's exception which allgged that the award violates applicable law
and appropriate regulations.=’ The agency filed a brief, and the union
relied upon its opposition filed to the petition for review.

2/ Article 18, Sections 1 and 2 of the parties' agreement provide as
follows:

ARTICLE 18—TRAVEL AND PER DIEM

Section 1. The desires of the traveler will be considered to the
extent that they are not inconsistent with the principle that travel
by common carrier generally results in the least costly and most
expeditious method of travel. This method will be used unless the
circumstances involved make travel by Government owned vehicle,
privately owned conveyance, or special conveyance preferred for
reason of cost, efficiency or work requirements.

Section 2. An employee permitted to travel by privately owned

vehicle will be paid the mileage rate authorized for such travel by
agency directives.

3/ The agency requested and the Council granted, pursuant to sec-
tion 2411.47(f) of the Council's rules of procedure, a stay of the award
pending the determination of the appeal.
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Section 2411.37(a) of the Council's rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in whole
or in part, or remanded only on grounds that the award violates
applicable law, appropriate regulation, or the order, or other

grounds similar to those applied by the courts in private sector
labor-management relationms.

As previously stated, the Council accepted the agency's petition for
review insofar as it related to its exception which alleged that the
award violates applicable law and appropriate regulations. Because this
case concerns issues within the jurisdiction of the Comptroller General's
office, the Council requested from him a decision as to whether the
arbitrator's award violates applicable law and appropriate regulations.
The Comptroller General's decision in the matter, B-180010.09, December 9,
1976, is set forth in relevant part below:

FACTS

The record indicates that on March 12, 1974, the grievant, Mr. Joseph
Pradarits, an employee of the New York Air Route Traffic Control
Center of the Federal Aviation Administration (FAA), was tentatively
selected for a position as an air traffic control instructor at the
FAA Academy, Oklahoma City, Oklahoma, subject to his successful
completion of basic instructor and manager training courses which
were to commence on April 2, 1974. For some unexplained reason, the
latter commencement date was postponed for several weeks.

On April 1, 1974, Mr. Pradarits requested authorization to use his
privately owned vehicle (POV) as being "advantageous to the Govern-
ment" for the travel to Oklahoma City from New York City. Mr.
Pradarits' justification for the request was that if he went to
Oklahoma City by common carrier, he would subsequently have to make
a 6-day house-hunting trip and incur other costs incident to his
permanent change of station move to Oklahoma City at a total esti-
mated cost of $1,450, whereas if he were allowed to use his POV he
would be able to perform the temporary duty travel and perform his
househunting and other chores at the same time thus incurring a
lesser cost estimated at $971.

On or about April 11, 1974, Mr. Harold Eisbrock, Operation Specialist
of the Air Traffic Division, whose function it was to evaluate such
requests, called Gerald Shipman, who was then Personnel Management
Specialist in the New York center, requesting the facility's recom-
mendation regarding the request. Mr. Eisbrock did not say that if
the facility recommended approval it would definitely be approved,
but he did say that the request would probably be approved. The
facility's recommendation to allow the use of a POV as being advan-
tageous to the Government was sent to Mr. Eisbrock on April 12.
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Mr. Eisbrock reviewed the request and the recommendation and
concluded that the criteria in the pertinent FAA regulations were
not met since it was not cheaper for Mr. Pradarits to travel by
POV, nor was it more efficient for him to have the vehicle in
Oklahoma City nor would it enhance his work at the Academy. Mr.
Eisbrock considered the advice of the FAA's Accounting Division
that it was not customary to authorize POV use when the employee's
tentative selection as air traffic control instructor at the FAA
Academy was contingent upon his satisfactorily completing the basic
instructor and manager training courses since unless he satisfac-
torily completed the courses, he would not be transferred and would
not incur permanent change of station expenses. Mr. Eisbrock did
not advise Mr. Shipman of his denial of Mr. Pradarits' request until
about April 19, 1974.

On April 15, 1974, Mr. Pradarits left for the FAA Academy in his
personal vehicle without travel orders under the impression that

his request to use the POV as being advantageous to the Government
would be approved. However, on April 19, 1974, a travel order was
issued allowing Mr. Pradarits use of a POV under "Personal preference"

conditions only. Mr. Pradarits did not receive the travel order until
May 23, 1974.

ARBITRATOR'S AWARD

Mr. Pradarits filed a grievance against the FAA's decision to deny
him the use of his personal vehicle as being advantageous to the
Government. The grievance went to arbitration with the issue
presented being whether or not Mr. Pradarits was reimbursed for his
travel consistent with the provisions of Article 18, sections 1 and
2 of the 1973 PATCO-FAA agreement, which provide:

"Travel and Per Diem

"Section 1. The desires of the traveler will be considered to
the extent that they are not inconsistent with the principle
that travel by common carrier generally results in the least
costly and most expeditious method of travel. This method will
be used unless the circumstances involved make travel by
Government owned vehicle, privately owned conveyance, Or
special conveyance preferred for reason of cost, efficiency or
work requirements.

"Section 2. An employee permitted to travel by privately owmed

vehicle will be paid the mileage rate authorized for such travel
by agency directives."

The arbitrator held for Mr. Pradarits as follows:
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"The grievance is granted.

"The FAA is directed to reimburse the grievant as though he had
traveled POV under conditions 'Advantageous to the Government, '
and that his time and leave credits be corrected accordingly."

The basis for the arbitrator's award was his belief that Mr.
Pradarits had complied with the Department of Transportation's
regulation 1500.14 EA SUP 5, February 6, 1974, concerning criteria
that must be considered for determining whether the use of POV is
advantageous to the Government for en route travel to and from the
Aeronautical Center. The latter regulation states in part:

"The requirement that authorizing officials make individual
determinations of POV use as advantageous to the Government is
not changed. As a minimum, criteria set forth in paragraph
451-S1, of Order 1500.14, Appendix 1, as revised herein must
be used in making these determinations. (i.e., paragraph 451-
S1 subparagraph b, must be considered in conjunction with
paragraph 451-S1, subparagraph a.) It is incumbent upon
authorizing officials to first determine the mode of travel
which will best assure that the mission is accomplished.

"With the Departmental objective of encouraging the reduction

in motor vehicle fuel consumption for official Government travel,
and in view of the expanded FAA bus service available at the
Aeronautical Center, the basic policy is that the use of POV
cannot be considered as advantageous to the Government. Use

of POV should not be justified solely on the basis of cost, but
rather on the basis of need. Although travel by POV should be
discouraged, this will not preclude the use of POV for personal
convenience on a comparative cost basis provided the extra
travel time (annual leave) does not conflict with workload before
or after the training course.

"Requests for exception of the policy which necessitate POV
travel as advantageous to the Government must be justified
including the extenuating circumstances thereof. Exceptions
require the approval of the Division Chief and should therefore
be submitted in writing through the Facility Chief or Sector
Manager sufficiently in advance (at least 15 days prior) of

the scheduled departure for the training course. * * *"

The arbitrator held that under regulation 1500-14 EA, SUP 5, supra,

it was incumbent upon the authorizing officials to determine, the

mode of travel within the 15-day time period stated therein. Since
Mr. Pradarits had submitted his request for POV use 14 days prior to
his departure and the FAA had been alerted to his travel in March,

the arbitrator found that Mr. Pradarits had done all that was expected
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of him under the FAA-PATCO agreement and the regulations. Moreover,
the arbitrator held that although the agency official had not
approved the use of POV as being advantageous to the Government as
required by appropriate regulations, those regulations also provided
that the authorizing official had discretion to approve use of POV
and the use of POV could have been approved. The arbitrator
concluded:

"k % * The errors delayed the non-approval until too late and,
under the circumstances, must be deemed an approval at the
time Pradarits departed.

"The Government must necessarily shoulder the responsibility
for the negligence of those officials whose duty it was to
act. It is unrealistic to expect an employee to assume the
burden of official negligence even if his request might have
been disapproved under regulations. The burden must be borne
by the Government. A principal is responsible for acts of its
agents within their ostensible authority."

OPINION

Paragraph 1-2.2c of the Federal Travel Regulations (FPMR 101-7)
(May 1973) states in pertinent part:

"c. Presumption as to most advantageous method of transportation.

"(1) Common carrier. Since travel by comon [sic] carrier will
generally result in the least costly and most expeditious per-
formance of travel, this method shall be used unless the
circumstances involved make travel by Government, privately
owned, or special conveyance preferred for reasons of cost,
efficiency, or work requirements. The advantages which may
result from common carrier transportation must be fully con-
sidered by the agency before it is determined that some other
method of transportation should be used.

~

'"(2) Government-owned or Government-contract rental automobiles.
When it is determined that an automobile is required for official
travel, a Government-owned automobile shall be used. A
Government-contract rental automobile shall be used when a
Government-owned automobile is unobtainable or its use is
impracticable. Privately owned or special conveyances shall

be approved for use in lieu of Government-owned or Government-
contract rental ,automobiles only when preferred for reasons of
cost, efficiency, or work requirements. Cost advantages which
will normally result from use of Government-owned automobiles
must be fully considered since these vehicles are operated at a
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relatively low cost. Costs involved in using a Government-
owned or Government-contract rental automobile shall include
any administrative costs and any costs associated with picking
up and returning the automobile.

'""(3) Privately owned conveyance. A determination that use of
a privately owned conveyance would be advantageous to the
Government shall normally be made when the use of a commercially
rented conveyance would otherwise be authorized for the travel
involved. A determination that use of a privately owned con-
veyance would be advantageous to the Government must be preceded
by determinations that both common carrier and Government-owned
vehicle transportation are not feasible in the circumstances

or that transportation by those means would be more costly to
the Government. Those determinations shall be based on both
the direct transportation cost and the economies which result
from the more expeditious and effective performance of Govern-
ment business through the use of one or another method of
transportation. Other factors to be considered are the total

distance of travel, the number of points visited, and the number
of travelers."

The Federal Travel Regulations applicable here are prescribed pursuant
to statutory authority. See 5 U.S.C. §§5702(a), 5704(a) and 5707.
Accordingly, an agency's internal regulations implementing the Federal
Travel Regulations must be consistent with and may not void any
mandatory provisions contained in the Federal Travel Regulations.

40 Comp. Gen. 704(1961); B-171947.78, July 9, 1976; B-184789, Octo-
ber 30, 1975. Moreover, Executive Order 11491, as amended, 3 C.F.R.
254 (1974), entitled "Labor Management Relations in the Federal
Service,'" provides in section 12(a) that labor management agreements
are subject to applicable laws and regulations. Therefore, the issue
here is whether the Department's regulation 1500.14 EA, SUP 5, supra,

as interpreted by the arbitrator, is a proper exercise of the agency's
authority in view of paragraph 1-2.2c of the Federal Travel Regulations

and Executive Order 11491, supra. Or more simply, can regulation
1500.14 EA, SUP 5, supra, properly bind the agency to make a favorable
disposition of employee requests to use POV as advantageous to the
Government when the agency delays giving an employee a response to
his request under the circumstances applicable to Mr. Pradarits'
situation.

We hold that regulation 1500.14 EA, SUP 5, as interpreted by the
arbitrator, contradicts the express requirements of the Federal
Travel Regulations. Paragraph 1-2.2b. of those regulations states
that "[i]n selecting a particular method of transportation to be
used, consideration shall be given to the total cost to the Govern-
ment * * *." Paragraph 1-2.2c(l) requires that the advantages of
using common carrier transportation "#* * * must be fully considered
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by the agency before it is determined * * *" that an alternate mode
may be used. Moreover, '[a] determination that use of a privately
owned conveyance would be advantageous to the Government must be
preceded by determinations that both common carrier and Government-
owned vehicle transportation are not feasible in the circumstances
or that transportation by those means would be more costly to the
Government.'" Paragraph 1-2.2c(3).

It is evident that the above regulatory requirements would be com-
pletely nullified if an agency could set an arbitrary time limit
within which, if it does not make the required determinations, it
must allow the employee to use POV as advantageous to the Government
regardless of the facts of the case.s An agency could evade the
requirements of the Federal Travel Regulations merely by failing to
make the appropriate findings within the specified period. The
determining factors as to whether POV use is advantageous to the
Government would be subordinated to an artificial constraint of time.

The purpose of the paragraphs of the Federal Travel Regulations

cited above is quite clearly to prohibit the use of privately owned
vehicles as being advantageous to the Government unless specified
conditions have been determined to be met. The arbitrator however,
held that the agerey bound itself to grant approval of POV use as
advantageous to the Government on a basis not sanctioned nor con-
templated by the Federal Travel Regulations. Regulation 1500.14 EA,
SUP 5, supra, as interpreted by the arbitrator, would allow construc-
tive approval of POV use. Since the arbitrator's basis for his award
would circumscribe the agency's responsibility to make certain deter-
minations required by the Federal Travel Regulations, and since the
agency is without authority to void those provisions of the Federal
Travel Regulations, we find that the arbitrator's award is improper.

The fact an agency official indicated to Mr. Pradarits that his
request would be approved does not bind the Government as that
official was without authority to approve Mr. Pradarits' request.
When a Government employee acts outside the scope of the authority
actually held by him, the United States is not estopped to deny his
unauthorized or misleading representations, commitments, or acts,
because those who deal with a Government agent, officer, or employee
are deemed to have notice of the limitations on his authority, and
also because even though a private individual might be estopped, the
public should not suffer for the act or representation of a single
Government agent. Utah Power & Light Co. v. United States, 243 U.S.
389 (1917); Bianco v. United States, 171 Ct. Cl. 719 (1965); Potter
v. United States, 187 Ct. Cl. 28 (1964); cert. denied, 382 U.S. 817
(1965); Vest Bros. Mfg. Co. v. United States, 160 Ct. Cl. 578 (1960).
The Government is not estopped from repudiating advice given by one
of its officials if that advice is erroneous. von Kalinowski v.

United States, 151 Ct. Cl. 172 (1960), cert. denied, 368 U.S. 829
(1961).
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In view of the above, the arbitrator's award may not be implemented.

Based upon the foregoing decision by the Comptroller General, it is clear
that the arbitrator's award, insofar as it directs the agency to reimburse
the grievant for his travel expenses and correct his time and leave credits
as though his travel by privately owned vehicle had been under conditions
advantageous to the Government, is, under the circumstances of this case,
contrary to the Federal Travel Regulations and may not be implemented.

Conclusion

For the reasons discussed above, we find that the arbitrator's award,
under the circumstances of this case, violates appropriate regulations.
Accordingly, pursuant to section 2411.37(b) of the Council's rules of
procedure, we set aside the arbitrator's award.

By the Council.

Moo B Pyt

Henry B. f'%azier 111 ¢
Executive Director

Issued: January 18, 1977

103



FLRC No. 76A-26

AFGE, National Immigration and Naturalization Service Council and
Department of Justice, INS. The dispute involved the negotiability
under the Order of a union proposal that would permit uniformed law
enforcement personnel to affix a conspicuous union affiliation patch
on their official uniforms.

Council action (January 18, 1977). The Council concluded that the
specific proposal here involved violated section 12(b) (5) of the
Order. Accordingly, pursuant to section 2411.28 of its rules, the

Council sustained the agency head's determination that the propasal
was nonnegotiable.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

AFGE, National Immigration and
Naturalization Service Council

and FLRC No. 76A-26

Department of Justice, INS

DECISION ON NEGOTIABILITY ISSUE

Background

In November, 1975 Immigration and Naturalization Service (INS)
management advised the AFGE National Immigration and Naturalization
Service Council (the union) that all uniformed personnel would be
required to wear a Bicentennial patch on their right shoulders during
the period January 1 to December 31, 1976.

In response, the union, claiming that removal of the patch after
December 31 would leave a dark spot on the uniform sleeve, perhaps
necessitating premature replacement of the uniform shirt, proposed

that such dark spot be covered by an American Federation of Government
Employees (AFGE) emblem, to be worn by uniformed personnel '"for as

long as they wish." The INS rejected the union proposal but, in
recognition of the potential "dark spot" problem, determined that the
Bicentennial patch "may be left on clothing bearing the patch until

the article of clothing is replaced." The union then offered a
specific proposal which would permit uniformed personnel to leave the
Bicentennial patch on their uniform after December 31 or, at the option
of the iydividual employee, to replace the patch with the AFGE shoulder
emblem.l INS rejected this proposal, also, and proceeded to implement
the requirement for the wearing of the Bicentennial patch. The union
requested an agency head negotiability determination as to the dispute
concerning the wearing of the AFGE patch on INS employees' uniforms.
The Department of Justice (the agency) failed to render a timely deter-
mination and the instant appeal was initiated by the union in accordance

3

1/ The emblem which is the subject of the disputed proposal is a shield-
shaped patch, measuring approximately three inches at its widest point by
four inches at its longest. The letters "AFGE" appear near the top of
the emblem and near the bottom are the letters "AFL-CIO."
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with section 2411. 24(c)(2}g/ of the Council's Rules and Regulations.
Subsequently, the agency timely filed a statement of its position
setting forth in detail its reasons as to why the disputed proposal to
wear the AFGE patch on the INS uniform is nonnegotiable.

Opinion

3/
The disputed proposal provides as follows:™

The Agency and the Union agrees [sic] to the wearing of the
Bicentennial patch on the right shoulder of shirts worn by
uniformed personnel, January 1, 1976, through December 31,
1976. The patch may be left on the shirts until the article
of clothing is replaced. At the option of the employee, the
Bicentennial patch may be removed after December 31, 1976,
and the AFGE patch worn in its place.

The agency contends, principally, that the proposal is nonnegotiable
because it violates section 12(b)(5) of the Order in that it would
interfere with the Service's right to determine the ''means' by which
its operations are to be conducted. In support of this contention the
agency presents the following argument:

2/ Section 2411.24(c)(2) of the rules provides as follows:

§2411.24 Time limits for filing.

(¢c) Review of a negotiability issue may be requested by a labor
organization under this subpart without a prior determination by
the agency head, if the agency head has not made a decision-~

(2) Within 15 days after receipt by the agency head of a written
request for such determination following referral through prescribed
agency channels, or following direct submission if no agency channels
are prescribed.

3/ 1In its appeal to the Council, the AFGE cited a slightly different
proposal, one appearing in a letter to INS dated November 21, 1975. The
proposal set forth here, however, appeared in a letter to management dated
December 20, 1975 and was evidently intended to supersede the November
submission. Although the record is not entirely clear on the subject, it
appears that the later proposal was the one forwarded for an agency head
determination and is the one principally addressed in the statement of
position. Accordingly the later proposal is deemed the one in dispute,
although the choice of proposal would not alter the conclusions reached
herein.
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The uniform worn by the Service's uniformed personnel is one of
the tools, devices, or policies used by the Service for accom-
plishing or furthering safely and effectively the tasks assigned
to its uniformed personnel -- i.e., the enforcement of those laws
within the scope of the Service's responsibility. . . . It is
well established that the safety of the public (and the safety of
law enforcement personnel themselves) depends significantly on
the ability of the public to recognize officers performing law
enforcement functions immediately, and in such a fashion as to
leave no question in their minds as to the officers' official
status and authority. . . . Uniforms, in common with such
devices as badges and appropriately marked vehicles, are designed
to facilitate ease of recognition. It is axiomatic that a uniform
which is nonunion [sic] or unofficial in appearance must fail to
achieve this purpose. The wearing of uniforms bearing the AFGE
patch could lead to a certain confusion in the minds of the
public as to whether the personnel concerned were, in fact,
officers of the United States Government or employees of some
private organization. . . . [Citations omitted.]

The union denies the agency's contention that the wearing of the union

emblem could lead to confusion in the mind of the public and contends, in

pertinent part, that its proposal is negotiable because it concerns
"personnel policies and practices and matters affecting working condi-

tions" and, hence, is within the obligation to bargain under section 11(a)

of the Order.
Section 12(b) (5) of the Order provides:
Sec. 12. Basic provisions of agreements. Each agreement between

an agency and a labor organization is subject to the following
requirements-—-

(b) management officials of the agency retain the righi, in
accordance with applicable laws and regulations--

(5) to determine the methods, means, and personnel by which such
operations are to be conducted; . . .

. . . . . . .

The requirements of this section shall be expressly stated in the
initial or basic agreement and apply to all supplemental, imple-
menting, subsidiary, or informal agreements between the agency
and the organization. [Additional emphasis supplied.]
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The Council has frequently emphasized that section 12(b) expressly /
reserves to management certain rights under any negotiated agreement.—
The mandatory nature of this reservation was underscored in the VA
Research Hospital decision where, interpreting and applying section
12(b) (2), the Council said:2

Section 12(b) (2) dictates that in every labor agreement management
officials retain their existing authority to take certain person-
nel actions, i.e., to hire, promote, etc. The emphasis is on the
reservation of management authority to decide and act on these
matters, and the clear import is that no right accorded to unions
under the Order may be permitted to interfere with that authority.

The Council determined in its Tidewater decision that this reasoning is
equally applicable to section 12(b)(5) of the Order.8 Moreover, with
particular regard to the meaning of the underscored portion of section
12(b) (5) as quoted above, the Council, in Tidewater, examined the
"precise scope of the rights reserved to management' and determined
that:

"Mean" is "something by the use or help of which a desired end is
attained or made more likely: an agent, tool, device, measure,
plan or policy for accomplishing or furthering a purpose." Syno-
nyms for mean include instrument, agent, instrumentality, organ,
medium, vehicle and channel. The term ''means,' as used in the
Order, therefore includes the instruments (e.g., an in-house,
Government facility or an outside, private facility; centralized
or decentralized offices) or the resources (e.g., money, plant,
supplies, equipment or materiel) to be utilized in conducting
agency operations--in short, what will be used in conducting
operations. [Additional emphasis supplied.]

Turning to the negotiability dispute in this case, it first should be
plainly understood that no question has been raised as to whether or
not a uniform, for the particular group of employees involved, is
necessary. In fact, it is clear that, in the circumstances of this case,

4/ E.g., Tidewater Virginia Federal Employees Metal Trades Council and
Naval Public Works Center, Norfolk, Virginia, 1 FLRC 431 [FLRC
No. 71A-56 (June 29, 1973), Report No. 41].

éj Veterans Administration Independent Service Emplovees Union and
Veterans Administration Research Hospital, Chicago, Illinois, 1 FLRC
227 [FLRC No. 71A-31 (Nov. 22, 1972), Report No. 31].

_g/ Tidewater, note 4; accord, Veterans Administration Hospital,
Canandaigua, New York and Local 227, Service Employees International
Union, Buffalo, New York, FLRC No. 73A-42 (July 31, 1974), Report No. 55.
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management's requirement that the law enforcement officers involved
wear a uniform is an exercise of management's right under section 12(b)
(5) of the Order to determine the "means" by which such law enforcement
operations of the agency are to be conducted.

Therefore, with respect to the disputed proposal, the only question
before us in the instant case is whether the union's proposal to
bargain on the affixing of its patch to the uniform infringes on the
section 12(b) (5) right reserved to management to determine the "means"
by which these particular law enforcement operations of the agency are
to be conducted; or, in the language of the Council's Tidewater deci-
sion, to establish what "tool, device, measure, plan or policy for
accomplishing or furthering a purpose" will be used in conducting these
operations. Clearly, not every proposal dealing with matters concern-
ing which management has exercised its section 12(b)(5) rights would
interfere with management's exercise of its rights under that provisionwz/
Thus, where management has properly exercised its reserved right under
section 12(b) (5) in determining that a uniform is a "means" by which
particular agency operations must be conducted, a union proposal dealing
with such uniforms (which proposal is otherwise consistent with appli-

cable laws and regulations) is negotiable unless it negates the exercise
of the management right.

In the instant case, the answer to the question of whether the union's
proposal negates the section 12(b)(5) right which has been exercised

by management, i.e., the agency's requirement that certain of its law
enforcement employees wear a prescribed uniform, turns on whether the
proposal will negate the purpose of that uniform. As indicated previ-
ously, the principal purpose of the INS law enforcement uniform, as indi-
cated by the agency is the ready identification of the wearer as a
representative of Governmental authority, because such identifiability
is needed to accomplish or further the purpose of promoting safe,
effective law enforcement operations. This purpose is in accord with

7/ See, e.g., National Treasury Employees Union Chapter No. 010 and
Internal Revenue Service, Chicago District, FLRC No. 74A-93 (Feb. 24,
1976), Report No. 98; VA Research Hospital, note 5; AFGE Local 2595
and Immigration and Naturalization Service, U.S. Border Patrol,

Yuma Sector (Yuma, Arizona), 1 FLRC 71 [FLRC No. 70A-10 (Apr. 15,
1971), Report No. 6].
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current, informed thought on the subject as typified by the views
expressed in a recent decision of the U.S. Supreme Courtd/ and in a
text in the field of law enforcement.=

Having established the purpose of the INS law enforcement uniform, we
can proceed to determine what is the impact of the proposal on the
requirement that such uniform be worn. In this regard, the union's
proposal would give each individual employee the option to replace the
Bicentennial patch on the uniform with the union patch. As noted
previously, the union patch is an approximately 3 by 4 inch shield
upon which appear the letters "AFGE" and "AFL-CIO." Thus, to a member
of the public viewing a uniformed officer who elected to wear the union
patch, the officer would not be clearly and readily identifiable as an
official of the Federal Government. To the contrary, the ambiguity
which would arise from the display of a conspicuous union patch on the
law enforcement uniform involved, could result in the officer being
identified, mistakenly, as an employee of organizations not connected
with the United States Government, i.e., the "AFGE" and the ''AFL-CIO."
Thus, the proposal would negate the agency's purpose for requiring the
law enforcement uniform to be worn, as previously established herein.

Hence, in the Council's view, the proposal in this case to permit
uniformed law enforcement personnel to affix a conspicuous union emblem
to their official uniforms is proscribed by section 12(b) (5), inasmuch
as that section reserves to management the right to determine the means
by which its operations are to be conducted. The proposal here, which
would give each uniformed employee affected the ability to create
confusion as to his identity as a Govermnment law enforcement agent,
would negate the means, i.e., the law enforcement uniform previously
chosen by management to conduct its law enforcement functions.

While we conclude that the specific proposal involved herein violates
section 12(b) (5) and is nonnegotiable, we must emphasize, as indicated
above, that this decision does not foreclose all bargaining on matters
relating to law enforcement uniforms. Proposals concerning, e.g.,

8/ Kelley v. Johnson, 425 U.S. 238 (1976). In its decision upholding a
county police regulation governing the length of officers' hair, the
Court, noting that most police are uniformed, stated:

This fact itself testifies to the recognition by those who direct
those operations, and by the people of the States and localities
who directly or indirectly choose such persons, that similarity

in appearance of police officers is desirable . . . to make police
officers readily recognizable to members of the public. . . .

9/ 0. WILSON & R. MCLAREN, POLICE ADMINISTRATION 565 (3d ed. 1972):

"Police uniforms should be distinctive to avoid confusion with those
of any other service and to ensure recognition by the stranger."
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comfort and maintainability, or the wearing of inconspicuous union
buttons or other indicia of union affiliation, which do not negate the
purpose for which such uniforms are required, would not be violative
of section 12(b) (5). Moreover, under the Order, proposals concerning
the impact of agency-directed changes to the uniform are appropriate

for collective bargaining to the extent that they do not conflict with
applicable laws and regulationms.

Conclusion

For the reasons stated above, and pursuant to section 2411.28 of the
Council's Rules and Regulations, we find that the agency head's deter-
mination that the proposal here involved is nonnegotiable was proper

and must be sustained.

Henry B razier II
Executiv Director

By the Council.

Issued: January 18, 1977
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FLRC No. 76A-123

U.S. Department of the Army, U.S. Army Training Center Engineer and
Fort Leonard Wood, Fort Leonard Wood, Missouri, A/SLMR No. 720. The
Assistant Secretary dismissed the complaint filed by National Associa-
tion of Government Employees, Local R14-32 (NAGE), which alleged, in
essence, that the activity violated section 19(a)(1l) and (2) of the
Order by abolishing an employee's job and separating him from the
service. NAGE appealed to the Council, contending that the decision
of the Assistant Secretary was arbitrary and capricious and presented
a major policy issue.

Council action (January 18, 1977). The Council held that NAGE's peti-
tion for review did not meet the requirements of section 2411.12 of
the Council's rules of procedure; that is, the Assistant Secretary's
decision did not appear arbitrary and capricious or present any major

policy issues. Accordingly, the Council denied review of NAGE's
appeal.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. + WASHINGTON, D.C. 20415

January 18, 1977

Mr. Paul J. Hayes

National Vice President

National Association of
Government Employees

P.0. Box 515

Scott AFB, Illinois 62225

Re: U.S. Department of the Army, U.S. Army
Training Center Engineer and Fort Leonard
Wood, Fort Leonard Wood, Missouri, A/SLMR
No. 720, FLRC No. 76A-123

Dear Mr. Hayes:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision, and the agency's opposition thereto,
in the above-entitled case.

In this case, the National Association of Government Employees,
Local R14-32 (the union) filed an unfair labor practice complaint
alleging that the U.S. Department of the Army, U.S. Army Training
Center Engineer and Fort Leonard Wood, Fort Leonard Wood, Missouri
(the activity) violated section 19(a) (1) and (2) of the Order. The
complaint alleged, in essence, that the activity eliminated a position
held by a civilian employee at the Non-Commissioned Officers' (NCO)
Club because the employee had been engaged in activities on behalf
of the union. More particularly, the union contended that the
employee's job was abolished and that he was separated from service
because he had been involved in a survey of wage rates as a union
designated data collector.

The Assistant Secretary, 'moting particularly that no exceptions
were filed,"f. adopted without modification the findings, conclusions

*/ 1In this regard, the Council, in Department of the Navy, Puget
Sound Naval Shipyard, Bremerton, Washington, A/SLMR No. 582, FLRC
No. 76A-13 (July 27, 1976), Report No. 108, stated, in pertinent part:

. . . While the Council's rules do not explicitly preclude the
filing of an appeal . . . under [such] circumstances, in our
view, such practice is not consistent with the orderly processing

(Continued)
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and recommendations of the Administrative Law Judge (ALJ) that the
union's complaint be dismissed, since the union "failed to establish

by a preponderance of the evidence in the record considered as a

whole that [the employee's] separation from employment was for reasons
which violated the Executive Order.'" 1In so concluding, the Assistant
Secretary adopted the ALJ's finding that the civilian position in
question was eliminated for reasons of economy; and that, while a
statement had been made to the employee (by a sergeant at the NCO

Club) that his job would have to be abolished because he was too
involved with the union, higher-level management disavowed such conduct
and demonstrated a good faith effort to remedy it by issuing a letter
of admonishment to the individual who made such statement--with
notification to the union--when the matter was brought to its attention.

In your petition for review on behalf of the union, you allege that
the decision of the Assistant Secretary is arbitrary and capricious

in that he adopted the findings, conclusions and recommendations of
the ALJ which were contrary to "the . . . preponderance of evidence."
You also allege that the Assistant Secretary's decision presents the
following major policy issue: '"Can the Agency publicly state that

an employee who participated as a Union nominated data collector in a
wage survey, is too involved with the Union and, therefore, his job

is going to be abolished and get away with carrying out such a threat?"

In the Council's opinion, your petition for review of the Assistant
Secretary's decision does not meet the requirements of section 2411.12

(Continued)

of adjudicatory matters under the Order. That is, the needs of
the Council in rendering an informed judgment in a contested
matter would be best served by a party's filing exceptions with
the Assistant Secretary, and by the Assistant Secretary's oppor-
tunity thereby to consider and pass upon such exceptions, before
an appeal is submitted for consideration by the Council. . . .
Of course we recognize that unforeseen events sometimes occur, such

as the unfortunate heart attack suffered by the union's representative
of record before the ALJ in the instant case shortly after the ALJ's
recommended decision was issued, and that such events are to varying
degrees mitigating or excusing factors. However, we reaffirm our
previously expressed view, as set forth above, that exceptions should

be filed with the Assistant Secretary under the foregoing circumstances
so that he may consider them before an appeal is filed with the Council.
In cases such as the one herein, for example, the union might file a
motion for an extension of time or a waiver of time limits with the
Assistant Secretary under his regulations, thus ensuring to the maximum
extent possible that the issues presented will receive the most thorough
consideration at each stage in the adjudicatory process.
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of the Council's rules. That is, his decision does not appear arbitrary
and capricious or present any major policy issues. As to your allegation
that the Assistant Secretary's decision was arbitrary and capricious,

it does not appear that the Assistant Secretary acted without reasonable
justification in concluding that the union had "failed to establish by

a preponderance of the evidence . . . that [the employee's] separation
was for reasons which violated the Executive Order." Your assertion
that such conclusion was contrary to the evidence thus constitutes, in
effect, nothing more than disagreement with the Assistant Secretary's
factual determinations and, therefore, presents no basis for Council
review. Similarly, no major policy issue is presented warranting
Council review in the circumstances of this case, noting particularly
that the essence of your alleged major policy issue is merely a restate-
ment of the union's disagreement with the Assistant Secretary's
determination, based on the entire record herein, that the employee's
position was not abolished for reasons which violated the Order.

Since the Assistant Secretary's decision does not appear arbitrary and
capricious and does not present a major policy issue, your appeal
fails to meet the requirements for review as provided under section 2411.12

of the Council's rules of procedure. Accordingly, review of your appeal
is hereby denied.

By the Council.

Sincergely,

Honss B b

Henry B. zier ITI
Executive Director

cc: A/SLMR
Labor

D. Dresser
Army

>Ugh
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FLRC No. 75A-87

Defense Commercial Communications Office and 1400 Air Base Wing, Scott
Air Force Base and National Association of Government Employees, Local
Union No. R7-23 (Roberts, Arbitrator). The arbitrator sustained the
grievance and directed the activity to promote the grievant to a
particular position retroactively with appropriate backpay. The

Council accepted the agency's petition for review insofar as it related
to the agency's exception which alleged that the award violated the
Federal Personnel Manual (FPM) and section 13 of the Order. The Council
also granted the agency's request for a stay. (Report No. 89.)

Council action (January 19, 1977). Based on an interpretation rendered
by the Civil Service Commission (CSC) in response to the Council's
request, the Council concluded that the award, under the circumstances
of this case, was not violative of CSC regulations or instructions,

The Council further concluded that in the particular circumstances

here involved, the award did not violate section 13 of the Order.
Therefore, pursuant to section 2411.37(b) of its rules of procedure,

the Council sustained the arbitrator's award and vacated the stay which
it had previously granted.

116




il

ich

UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL
WASHINGTON, D.C. 20415

Defense Commercial Communications Office
and 1400 Air Base Wing, Scott Air Force Base

and FLRC No. 75A-87
National Association of Government Employees,

Local Union No. R7-23

DECISION ON APPEAL FROM ARBITRATION AWARD

Background of Case

This appeal arose from the arbitrator's award which, in essence,directed
that the grievant be promoted retroactively and receive backpay.

Based upon the findings of the arbitrator and the entire record, it
appears that the grievant was employed by the activity as Assistant
Accounts Manager on the Alaskan Account as a GS-5. That position was
subsequently reclassified as a GS-7 position and was thereafter
competitively filled by the activity with another employee while the
grievant was reassigned elsewhere as a GS-5. The grievant filed a
grievance under the negotiated grievance procedure of the parties’
collective bargaining agreementl/ stating that applicable Civil Service
rules providing for his upgrading were not followed, thereby constituting

1/ According to the award, Article XIX (NEGOTIATED GRIEVANCE PROCEDURE)
of the collective bargaining agreement provides, in part, as follows:

Section 1: The purpose of this Article is to establish procedures
for the consideration of grievances over the interpretation or
application of the Agreement, and will be the exclusive procedure
available to the Employer, the Union and the employees in the units
for resolving such grievances. This procedure will not cover any
other matters, including matters for which statutory appeals pro-
cedures exist -- such matters will be presented under an authorized
procedure available for that purpose. This Article relates solely
to the negotiated grievance procedure.

Section 2: Questions involving interpretation of published agency
policies or regulations, provisions of law, or regulations of appro-
priate authorities outside the agency will not be subject to the
negotiated grievance procedure or to arbitration regardless of whether
such policies, laws, or regulations are quoted, cited, or otherwise
incorporated or referenced in the Agreement.
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a violation of Article XV of the agreement.g/ The grievant protested
the competitive filling of the GS-7 position by contending that as the
incumbent he should have been noncompetitively promoted since he was

not removed from the position by appropriate personnel action. The
activity responded that it was required under appropriate regulations to
competitively fill the position and therefore questioned whether the
grievant was protesting competitive nonselection. In addition, the
activity asserted that the grievance was excluded from the negotiated
grievance procedure.

Following this refusal to proceed under the negotiated grievance procedure,
the union applied to the Assistant Secretary of Labor for Labor-Management
‘Relations for a decision on grievability and arbitrability. Subsequently,
however, the activity agreed to process the grievance under the negotiated
grievance procedure and the union withdrew its request from the Assistant
Secretary. At the activity's request the grievant then clarified his
grievance to allege that the activity had violated Article XV of the
agreement by filling the GS-7 position by competitive procedures wgen,
under Federal Personnel Manual (FPM) chapter 335, subchapter 4-3b,2/ he,
as incumbent, should have been noncompetitively promoted to the position.
The matter was ultimately submitted to arbitration and before the

arbitrator the activity raised a question as to whether the grievance was
arbitrable.

Arbitrator's Award

In his award the arbitrator stated the issues before him as follows:
/

2/ According to the award, Article XV of the collective bargaining
agreement provides:

All promotions and/or hires to fill new or vacant positions will be
made in accordance with applicable Civil Service Rules and regulations
and other appropriate regulations. Selections will be free from
favoritism, nepotism, patronage and discrimination.

3/ 4-3. Promotions as Exceptions to Competitive Procedures

b. Promotion to positions upgraded without significant change in
duties and responsibilities. An agency must provide for an exception
to competitive promotion procedures to allow for the promotion of an
incumbent of a position which has been upgraded without significant
change in duties and responsibilities on the basis of either the
issuance of a new classification standard or the correction of a
classification error. If the incumbent meets the legal and quali-
fication requirements for the higher grade, he must be promoted
noncompetitively unless removed from the position by appropriate
personnel action. (See FPM SUPPLEMENT 752-1.)
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1. Whether or not the Arbitrator has authority under the terms
of the Contract to rule upon the Grievance.

2. Whether or not the Employer violated Article XV of the
Contract by failing to promote the Grievant noncompetitively
to the position of Assistant Alaskan Accounts Manager, GS-7.

After determining the matter to be arbitrable, the arbitrator stated
the dispositive question with respect to the merits of the grievance

to be whether the position had been upgraded without significant change
in duties and responsibilities on the basis of the correction of a
classification error or, conversely, whether the grievant as Assistant
Accounts Manager on the Alaskan Account, GS-5, performed substantially
the duties and responsibilities of the new position description.

Based upon evidence presented, the arbitrator concluded that the
grievant had performed substantially the duties and responsibilities

of the new position. He further concluded that FPM chapter 335, sub-
chapter 4-3b required an appraisal of the duties and responsibilities
that were in fact being performed by the incumbent of a reclassified
position, rather than an appraisal of the duties and responsibilities
formally prescribed by the position description of the position being
reclassified. As a consequence, the arbitrator found that the new
position was an upgrade of the grievant's position without significant
change in duties to correct a classification error, and that the grievant,
as incumbent, should therefore have been noncompetitively promoted. He
accordingly sustained the grievance and directed the activity to assign
the grievant to the position of Assistant Alaskan Accounts Manager,

GS-7, with backpay in the amount of the difference in earnings between
GS-5 and GS-7.

Agency's Appeal to the Council

The agency filed a petition for review of the arbitrator's award with
the Council. Under section 2411.32 of the Council's rules of procedure,
the Council accepted the petition for review insofar as it related to
the agency's exception which alleged that the award viglates the

Federal Personnel Manual and section 13 of the Order.2/ The agency
filed a brief.

Opinion
Section 2411.37(a) of the Council's rules of procedure provides that:

(a) An award of an arbitrator shall be modified, set aside in
whole or in part, or remanded only on grounds that the award

4/ The agency requested and the Council granted a stay of the award
pending determination of the appeal pursuant to section 2411.47(f) of
the Council's rules of procedure.
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violates applicable law, appropriate regulation, or the order,
or other grounds similar to those applied by the courts in private
sector labor-management relations.

As previously stated, the Council accepted the agency's petition for

review in part with respect to its exception which alleged that the -
arbitrator's award violates the Federal Personnel Manual. 1In its brief

the agency contended that the arbitrator erred in his interpretation of
FPM chapter 335, subchapter 4, and in his conclusion that subchapter 4-3b
of FPM chapter 335 was the "controlling provision'" in the disposition of
the matter before him. In accordance with established practice, the
Council sought from the Civil Service Commission an interpretation of
applicable legal requirements and Commission regulations as they pertain to

the questions raised in the present case. The Commission replied in
pertinent part:

The basic facts in the case are as follows: the grievant had been
assigned to a GS-5 position that was subsequently upgraded to GS-7.
The GS-7 position was filled competitively with someone other than
the gfievant, and the grievant was reassigned to another GS-5 position
in the agency. The grievant alleged that the agency should have
promoted him to the GS-7 job non-competitively because, in essence,
the job was upgraded without significant change in duties or
responsibilities on the basis of correction of a classification
error. The grievant further claimed that the agency action in
filling the position competitively was in violation of the contract
and the requirements set forth in Subchapter 4-3b of Chapter 335 of
the Federal Personnel Manual. The arbitrator found in favor of the
grievant and ordered his promotion to the subject position retro-
active to the date he was reassigned from the GS-5 Assistant Alaskan
Accounts Manager position with appropriate backpay.

From the point of view of Commission requirements the critical question
in this case is whether the grievant was, in fact, entitled to a non-
competitive promotion in accordance with Section 4-3b of Chapter 335

of the Federal Personnel Manual. That section states:

"An agency must provide for an exception to competitive
promotion procedures to allow for the promotion of an
incumbent of a position which has been upgraded without
significant change in duties and responsibilities on the

basis of either the issuance of a new classification standard
or the correction of a classification error. If the incumbent
meets the legal and qualification requirements for the higher
grade, he must be promoted noncompetitively unless removed

from the position by appropriate personnel action. (See FPM
Supplement 752-1)"

If, as the grievant claims, he was entitled to non-competitive
promotion under the circumstances described above, then his reassignment,
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other than for reasons unrelated to the upgrading of the position,
would constitute a reduction-in-rank.

A reduction-in-rank is an adverse action within the meaning of
Subpart B of Part 752 of the Commission's regulations (5 Code of
Federal Regulations) and as such, carries an appeal right to the
Commission. Specifically, FPM Supplement 752-1, S1-4b(2), provides
that a reduction-in-rank includes --

"Reassignment from a position which has been determined to

be worth a higher grade, either on the basis of a new
classification standard or as the result of correction of an
original error, when the incumbent meets the legal requirements
and qualification standards for promotion to a higher grade.
The incumbent of a position is entitled to promotion to the
grade determined appropriate for the work he has been performing,
if he is eligible for promotion in two specific circumstances

. « . (ii) when error in classification has deprived him of

the proper grade . . . His assignment to a position in a grade
below the proper grade of his position is a reduction-in-rank
whether or not the upgrading decision has been put into effect
by official classification action at the time of the assignment.
The employee may be reduced in rank in this situation only for
reasons unrelated to the upgrading decision--for reasons, that
is, which would support a reduction-in-rank in any event,
whether or not his position was being upgraded."

In summary, the substance of the grievant's complaint in the instant
case amounts to an allegation that an adverse action has been taken
against him. Adverse actions are subject to a statutory appeal
procedure, which is grounded in § 7701 of title 5 U.S. Code, and
described in Subpart B of Part 752 of the Commission's regulationms.

With regard to your question as to whether the arbitrator's award in
the instant case conflicts with Commission instructions we can only
say that the award represents a possible remedy in a case of this
kind. 1Its consistency with Commission requirements in this particular
instance depends upon a determination by appropriate authority as to
whether or not a wrongful reduction-in-rank occurred.

Based upon the foregoing interpretation by the Civil Service Commission,
it would appear that there is no conflict between the arbitrator's awar@
and the provisions of chapter 335 of the Federal Personnel Manual.
Further, as noted in the Commission's response, the award represents a
possible remedy in a case of this kind. Since, as the Commission notes,
there has not been a determination in this case that the award is
inconsistent with Commission requirements, we must conclude that the
arbitrator's award of retroactive promotion to the grievant, with backpay,
under the circumstances of this case, is not violative of Commission
regulations or instructions.

121



As to the other part of the agency's exception upon which the Council
granted the petition for review, i.e., that the award in this case
violates section 13 of the Order, the agency did not specifically address
this alleged violation in its merits brief filed in this matter. 1In its
petition for review the agency asserted that under section 5112 of

title 5, United States Code, disputes concerning job classifications are
to be adjudicated by the Civil Service Commission and are thus not
appropriate for a negotiated grievance procedure under section 13 of

the Order.2/ However, the Commission's response indicates that the

'

5/ Section 13 of the Order provides in pertinent part as follows:

(a) An agreement between an agency and a labor organization shall
provide a procedure, applicable only to the unit, for the consider-
ation of grievances. The coverage and scope of the procedure shall
be negotiated by the parties to the agreement with the exception
that it may not cover matters for which a statutory appeal procedure
exists and so long as it does not otherwise conflict with statute or
this Order. It shall be the exclusive procedure available to the
parties and the employees in the unit for resolving grievances

which fall within its coverage. However, any employee or group of
employees in the unit may present such grievances to the agency and
have them adjusted, without the intervention of the exclusive
representative, as long as the adjustment is not inconsistent with
the terms of the agreement and the exclusive representative has

been given opportunity to be present at the adjustment.

(d) Questions that cannot be resolved by the parties as to whether
or not a grievance is on a matter for which a statutory appeal
procedure exists, shall be referred to the Assistant Secretary for
decision.

With regard to section 13(d) of the Order, the Council stated in the
January 1975 report and recommendations on the amendment to the Order, as
follows:

[S]ince some questions will arise because it is asserted that a
grievance is over a matter subject to statutory appeal procedures,
we foresee a continuing need for a single uniform body of case
precedent in the decisions relating to the coverage of statutory
appeal procedures. This need can be met best by continuing to
refer such questions to the Assistant Secretary. We therefore
recommend that section 13(d) be revised to provide for the resol-
ution of those questions by referral to the Assistant Secretary for

decision. Labor-Management Relations in the Federal Service (1975),
at 44,

(Continued)
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"critical question'" in this case involves section 4-3b of chapter 335
of the Federal Personnel Manual and since there is no indication in
that response that the grievance did, in fact, involve a classification
appeal, we must conclude that, in the particular circumstances herein,
the arbitrator's award does not violate section 13 of the Order by
involving a matter for which a classification appeal exists.

Conclusion

For the foregoing reasons, we find that the arbitrator's award does not
violate Civil Service Commission regulations or instructions, or the
Order. Therefore, pursuant to section 2411.37(b) of the Council's rules
of procedure, we sustain the arbitrator's award and vacate the stay.

Horsy B henss 5

Henry B razier II
Executl Director

By the Council.

Issued: January 19, 1977

(Continued)

Thus, if a question arises between the time a grievance is filed and the
time it goes to arbitration as to whether or not the grievance is on a
matter for which a statutory appeal procedure exists, such question must
be referred to the Assistant Secretary for determination. However, in

the present case the record does not indicate that either party believed,
prior to arbitration, that the grievance was on a matter for which a
statutory appeal procedure exists. The basis upon which the activity
initially asserted that this matter was nonarbitrable is not reflected in
the record. And while the facts in the case evince the parties' confusion
as to the grievability and arbitrability of the matter--the agency first
asserted that the matter was nongrievable; the union applied to the
Assistant Secretary for decision on grievability or arbitrability; the
activity then agreed to process the grievance through the negotiated
grievance procedure resulting in the union's withdrawal of its request
from the Assistant Secretary; at the activity's request the grievant clar-
ified his grievance; and then after the grievance went to arbitration the
activity asserted before the arbitrator that the matter was nonarbitrable--
there is no indication in the record that either party was aware that the
matter was, or might be, subject to a statutory appeal procedure until
after the award was issued when, on the basis of that award, the agency
asserted in its petition for review to the Council that the dispute in-
volved a classification appeal.
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FLRC No. 76A-16; FLRC No. 76A-17; FLRC No. 76A-40; FLRC No. 76A-43; and
FLRC No. 76A-54

National Association of Government Employees, Local No. R14-87 and Kansas
National Guard; National Army-Air Technicians Association, Local 371
and Department of Defense of the State of New Jersey; American Federa-
tion of Government Employees, Local 2999 and Minnesota Air National
Guard; American Federation of Government Employees, Local 3061 and
Kansas Air National Guard; and Association of Civilian Technicians

and National Guard Bureau; respectively.- The disputes in the above-
named cases involved union proposals concerning the clothing and, in
one case (FIRC No. 76A-16), the hair styles, which National Guard
technicians wear while performing their duties as technicians. In

each case, the agency head determined that negotiation of the pro-
posal was barred by National Guard Bureau (NGB) regulations and,
furthermore, denied the request of the respective union for an excep-
tion to the NGB regulation involved. Thereafter, the union in each
case filed a petition for review of negotiability issues with the
Council. The cases, consolidated for purposes of decision, presented
the following common issues: (1) whether the NGB is a "primary national
subdivision" of the agency within the meaning of section 11(a) of the
Order and section 2411.3(e) of the Council's rules; and, if so, (2)
whether a "compelling need" exists within the meaning of section 11(a)
of the Order and Part 2413 of the Council's rules for the NGB regulation
which requires National Guard technicians to wear military uniforms
while performing technician duties.

Council action (January 19, 1977). As to (L), the Council found

that the NGB was a "primary national subdivision" of the Department
of Defense within the meaning of the "level of issuance'! provisions
of the Order and the Council's rules. As to (2), the Council found
that the agency had not supported its determination that a compelling
need existed for the NGB regulation asserted as a bar to negotiations,
under Part 2413 of the Council's rules. Accordingly, pursuant to
sections 2411.22 and 2411.28 of its rules, the Council set aside the

agency head's determinations in the five cases that the union's pro-
posals were nonnegotiable.
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UNITED STATES

FEDERAL LABOR RELATIONS COUNCIL

WASHINGTON, D.C.

National Association of Government
Employees, Local No. R14-87

and

Kansas National Guard

National Army-Air Technicians
Association, Local 371

and

Department of Defense of the
State of New Jersey

20415

American Federation of Government
Employees, Local 2999

and

Minnesota Air National Guard

FLRC No. 76A-16

FLRC No. 76A-17

FLRC No. 76A-40

American Federation of Government
Employees, Local 3061

and

Kansas Air National Guard

FLRC No. 76A-43

Association of Civilian Technicians
and

National Guard Bureau

FLRC No. 76A-54

CONSOLIDATED DECISION ON NEGOTIABILITY ISSUES

Background

Each of the named unions in the above-entitled cases represents a
bargaining unit of employees who are National Guard technicians.
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National Guard technicians are employed pursuant to the National Guard
Technician Act of 1968 in full-time, civilian positions to administer
and train the National Guard and to maintain and repair the supplies
issued to the National Guard or the armed forces.=/ Such technicians
must, as a condition of their civilian employment under the Act, become
and remain members of the National Guard (i.e., in a military capacity)
pursuant to 32 U.3.C. § 709(b) and (e)wé/ As a result, these techni-
cian positions are excepted from the competitive service under 32 U.S.C.
§ 709(d).§. As members of the National Guard, technicians are required
to perform military duties to the same extent as other civilians who are
members of the Guard, i.e., they are required to attend four unit
training assemblies per month, each four hours duration, and to attend
a National Guard encampment during a period of fifteen days each yearﬁi

1/ National Guard Technician Act of 1968, 32 U.S.C. § 709 (1970)
provides in section 709(a) in relevant part as follows:

(a) Under regulations prescribed by the Secretary of the Army or
the Secretary of the Air Force, as the case may be, . . . persons
may be employed as technicians in—

(1) the administration and training of the National Guard; and

(2) the maintenance and repair of supplies issued to the National
Guard or the armed forces-.

2/ 32 U.S.C. § 709(b) provides in relevant part as follows:

[A] technician . . . shall, while so employed, be a member of the
National Guard and hold the military grade specified by the
Secretary concerned for that position.

32 U.S.C. § 709(e) provides in relevant part as follows:

(1) a technician who is employed in a position in which National
Guard membership is required as a condition of employment and who
is separated from the National Guard or ceases to hold the military
grade specified for his position . . . shall be promptly separated
from his technician employment by the adjutant general of the
jurisdiction concerned].]

3/ 32 U.Ss.C. § 709(d) provides in relevant part as follows:
[A] position authorized by this section is outside the competitive

service if the technician employed therein is required under
subsection (b) to be a member of the National Guard.

4/ 32 U.S.Cc. § 502.
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Additionally, all members of the National Guard, whether or not they

happen to be also employed as tech7icians under the Act, are subject
to be called into active service,Q

Each of the above-named cases arose during negotiations ?etween the
respective parties when each union presented a proposal=’ dealing with
the clothing which these employees would wear while performing their
duties as technicians. In effect, each proposal would render inappli-
cable to the respective bargaining unit involved, for the term of the
unit's collective bargaining agreement,‘ﬁpe requirement established in
National Guard Bureau (NGB) regulations,—~' as interpreted by the agency
head, that National Guard technicians must wear military uniforms while
performing technician duties. In one case [National Association of
Government Employees Local No. R14-87 and Kansas National Guard, FLRC
No. 76A-16] the proposal also would render inapplicable to the particular

unit concerned for the term of its agreement restrictions on technician
hair styles.

The issue as to the negotiability of the respective union proposal which
arose in each case was referred to the agency head for a negotiability
determination. Upon such referral, the agency head determined in each
case that negotiation of the union's proposal was barred by NGB regu-
lations.8/ Furthermore, in each case, pursuant to section 2411.22(b) of
the Council's rules,Z’/ the union requested an exception to the NGB

5/ See,e.g., 10 U.S.C. §§ 331, 332, 333, 3500, 8500; 32 U.S.C. § 102.
6/ The text of each proposal is set forth in an appendix to this decision.

7/ Technician Personnel Manual 200 (213.2) Subchapter 2-4 which provides
in pertinent part:

Technicians in the excepted service will wear the military uniform
appropriate to their service and federally recognized grade when
performing technician duties- - - -

8/ With regard to that portion of the proposal in National Association of
Government Employees, Local No. R14-87 and Kansas National Guard, FLRF Fo.
76A-16, already adverted to, which concerns the negotiability of techql?lan
hair styles, the agency takes the position that the observance of.m}lltary
grooming standards is inseparably related to the wearing of the mlllFary
uniform and, therefore, negotiation on that portion of the proposal is
barred by the same regulations. [Technician Personnel Manual 200 (213.2)
Subchapter 2-4, note 7 supra.]

9/ 5 CFR § 2411.22(b) provides as follows:

(b) The Council will review a labor organization's appeal
challenging an agency head's determination that an internal
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regulation asserted as a bar to negotiation of the union's proposal.
Each requested exception to the regulation was denied by the agency.
Thereafter, in accordance with section 11(c)(4) of the Order, the
respective union in each case petitioned the Council for review
stating its belief in effect that the NGB regulation is not applicable
to bar negotiation of the proposal involved because (1) the regulation
was not issued at or above the level of a primary national subdivision
of the agency;lg/ and, moreover, (2) no compelling need for the regu-
lation exists under the criteria established by the Federal Labor
Relations Council.ll/ The agency submitted a statement of its position
in each appeal. The Association of Civilian Technicians, in addition
to its individual appeal [Association of Civilian Technicians and
National Guard Bureau, FLRC No. 76A-54], and the National Federation

of Federal Employees filed respective briefs on the issues involved in
these appeals, as amicus curiae.

Inasmuch as the resolution of each of the five appeals depends upon our
decisions with respect to the two issues which they all share, the
Council's action with respect to each such appeal is expressed in the
instant consolidated decision which applies individually to each of the
above-captioned cases. As indicated, these cases involve the appli-
cability of the NGB regulation involved to bar negotiations on the union's
proposals. The issues presented are: (1) whether the NGB is a ''primary
national subdivision' of the agency within the meaning of section 11(a)

of the Order and section 2411.3(e) of the Council's rules so that its
regulations serve to bar negotiations at the local level; and, if so,

(2) whether a '"compelling need" exists within the meaning of section 11(a)
of the Order and Part 2413 of the Council's rules for the NGB regulation
which requires National Guard technicians to wear military uniforms

while performing technician duties.

(Continued)

agency regulation bars negotiation only if the labor organization
has first requested an exception to the regulation from the agency
head and that request has been denied or has not been acted upon
within the time limits prescribed by § 2411.24.

10/ Section 2411.3(e) of the Council's rules [5 CFR § 2411.3(e) ] defines
"primary national subdivision'" as follows:

(e) '"Primary national subdivision" of an agency means a
first-level organizational segment which has functions national

in scope that are implemented in field activities.

11/ Note 21 infra.
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Opinion

The issues presented will be discussed separately below.

1. Is the NGB a primary national subdivision of the Department of
Defense within the meaning of section 11(a) of the Order and
section 2411.3(e) of the Council's rules?

Under section 11(a) of E.O. 11491 as amended by E.0. 1183812/ and
applicable herein, only regulations which are issued at the agency
headquarters level or at the level of a primary national subdivision
will bar negotiations on otherwise negotiable personnel policies and
practices and matters affecting working conditions at the local level.

In its 1975 Report and Recommendations to the President which led to

adoption of this "level of issuance" provisfgy, the Council explained
the rationale for such a policy as follows: =

Under the present Order, negotiation at the local level is limited
by any internal agency regulations issued above the local level.
In some instances, this results in local negotiations being limited
by a superstructure of regulations issued by agency headquarters
and by each subdivision of the agency to which authority has been
delegated, above the local level. These multiple levels of regu-
lations have unduly constricted negotiations by reason of the
complexity of issuances as well as by the diverse exercise of
authority and discretion with regard to the issuance and imple-
mentation of regulations dealing with otherwise negotiable matters
within subordinate levels of the same agency.

We do not question the statutory authority of agency heads to
delegate regulation-issuing authority within their agencies.
Moreover, . . . we believe that agency regulatory authority must
be retained. However, we recommend that only those regulations
issued at the agency headquarters level or at the level of a
primary national subdivision serve to bar negotiations at the

12/ Section 11(a) of the Order as amended provides in relevant part,
as follows:

An agency and a labor organization that has been accorded exclusive
recognition, through appropriate representatives, shall meetat
reasonable times and confer in good faith with respect to personnel
policies and practices and matters affecting working conditions,

so far as may be appropriate under . . . published agency policies
and regulations for which a compelling need exists under criteria
established by the Federal Labor Relations Council and which are

issued at the agency headquarters level or at the level of a
primary national subdivision . . . and this Order.

13/ Labor-Management Relations in the Federal Service (1975), at 39.
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local level. By thus delineating the levels of internal agency
regulations which may bar negotiation, the confusion and anomalies
previously encountered can be effectively eliminated without
unreasonably circumscribing the respective agencies.

L] . . . . . .

Disputes as to the level of issuance of an internal agency
regulation asserted as a bar to negotiation should be resolved
by the Council in negotiability appeals filed under section 11(c)
of the Order.

Finally, in determining whether regulations are issued at the
level of a "primary national subdivision,' the meaning of that
phrase should be consistent with that provided in Part 2412 of
the Council's Rules and Regulations pertaining to National
Consultation Rights and Termination of Formal Recognition:
"Primary national subdivision of an agency means a first-level
organizational segment which has functions national in scope
that are implemented in field activities."

Following the adoption of the '"level of issuance" provis}on in the Order,
the Council promulgated section 2411.3(e) of its rulesl& defining
"primary national subdivision'" to mean "a first-level organizational
segment" having "functions national in scope that are implemented in
field activities." Turning now to the record before us, it is not
disputed that the NGB '"has functions national in scope that are imple-
mented in field activities." Hence, the principal contentions of the
parties address the question of whether or not the NGB falls within the
ambit of the intended meaning of the phrase ''first-level organizational
segment' of an agency.

In this regard, the agency in essence contends that the NGB is a unique
organization within the agency which "[i]n terms of actual functioning
and operations regarding technician personnel matters . . . equates
more directly with a 'primary national subdivision' than it does with
any other organizational level within the Department of Defense.'" The
unions contend principally, however, that based on various published
organizational charts and ffg?tional statements which are contained in
the U.S. Government Manual,~' the NGB is not a first-level organiza-
tional segment of the agency but rather, like "major commands' of the
Army and Air Force, the NGB is subordinate to the Departments of the
Army and Air Force, which military departments, themselves, are the
first-level organizational segments and thereby primary national
subdivisions of the Department of Defense.

14/ Note 10 supra.

15/ Office of Federal Register, General Services Administration,

U.S. Government Manual 1975/1976 (1975).
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We find the agency's position to be persuasive in the circumstances
presented in these cases. The NGB is a "joint bureau" of the
Departments of the Army and Air Force; it is the designated channel

of communication between the two military departments and the several
states, territories, Puerto Rico, the Canal Zone and the District of
Columbia; and the Chief of the NGB is advisor to both the Army and Air
Force on National Guard matters.l6/ Further, it appears uncontroverted
from the record that regulations concerning personnel policies and
practices and matters affecting working conditions applicable to
National Guard technicians are developed by the NGB and promulgated in
the Technician Personnel Manual (TPM). The TPM comprises an entirely
separate body of personnel regulations from the regulatory scheme
applicable to other Army and Air Force civilian employees and the
personnel regulations applicable to other Army and Air Force civilians
are not generally applicable to National Guard technicians. With
particular regard to the unions' efforts to equate the NGB with the
"major commands' within each military department, we find that the TPM
personnel regulations are distinguished in several significant respects
from the personnel directives issued by such "major commands.'" That
is, the NGB regulations are issued on behalf of the Secretaries of the
Army and Air Force; they are subject to the approval of the Secretary
of Defense; and they apply across departmental lines uniformly to both
Army and Air Force National Guard technicians.ll/ In contrast, regu-
lations issued by "major commands' of the Army and Air Force, the
agency states without contradiction, ". . . do not carry with them the
authority of the Service Secretary. Instead they are subordinate to
regulations issued at the levelof the Department of Army or the
Department of Air Force and are applicable only to employees within
that Command and not throughout a military department or across
departmental lines."

Hence, it is evident that a finding that the NGB is a primary national
subdivision, for purposes of issuing regulations concerning personnel
policies and practices and matters affecting working conditions which

16/ 10 U.S.C. § 3015 which provides in relevant part:

(a) There is a National Guard Bureau, which is a Joint Bureau of
the Department of the Army and the Department of the Air Force,
headed by a chief who is the advisor to the Army Chief of Staff
and the Air Force Chief of Staff on National Guard matters. The
National Guard Bureau is the channel of communication between

the departments concerned and the several States . . . .

17/ Section 10 of the National Guard Technician Act of 1968 provides:
Regulations prescribed by the Secretary of the Army and Secretary

of the Air Force under this Act shall be approved by the Secretary
of Defense and shall, so far as practicable, be uniform.
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might bar otherwise obligatory negotiations, would not in effect condone
an exemplar of "multiple levels of regulations" which the Council in

the 1975 Report characterized as having unduly constricted negotiations.
To the contrary, in this specific regard, the agency expressly asserts
without contradiction that, other than Department of Defense regulations,
the only agency regulations which act as a bar to local National Guard
negotiations are NGB regulations. In this regard the agency states:

Bargaining for units of National Guard technicians is conducted at
the State level or below. The only agency personnel regulations
which presently act as a bar to negotiations are those published by
the National Guard Bureau and those of the Department of Defense.
There are no intervening levels of personnel regulations, applicable
to Title 32 technicians, between the Department of Defense level and
the locus of bargaining authority for units of technicians except
those of the National Guard Bureau. This is clearly distinguishable
from a situation wherein Army or Air Force promulgate substantive
civilian personnel policies and regulations within the framework of
Department of Defense policies and these regulations are, in turn,
supplemented by the major commands. It was the ensuing multiplicity
of layers of regulations with which the 'level of issuance' provi-
sions of the amended Order were designed to deal rather than the
situation which exists within the National Guard.

Thus, it is clear in our opinion that, contrary to the unions' contentions,
the NGB is not equivalent to a 'major command" of the Army or Air Force
but, rather, is a first-level organizational segment of the agency in
regard to the issuance of regulations concerning personnel policies and
practices and matters affecting working conditions of National Guard
technicians.

Therefore, based on all the foregoing considerations, we find that the
NGB is a "primary national subdivision" of the Department of Defense
within the meaing of t1§7 "level of issuance' provisions of the Order and

the Council's rules.18.

2. s a "compelling need" exist, within the meaning of section 11l(a
of 0 and Part 2 f ouncil's rules, for NGB regu-

lati - ] : £ mili T by N 1 Guard
bnici hil formi hoician duties?

18/ Similarly, we note that the agency designated the NGB a 'primary
national subdivision" within the agency for the purpose of granting
"national consultation rights." Consistent with this designation, the
American Federation of Government Employees, the Association of Civilian
Technicians, and the National Federation of Federal Employees sought and,
in 1973, were granted national consultation rights by the NGB. Subse-
quently, for the past 3 years, these unions have consulted with the NGB
regarding substantive changes to the NGB's personnel policies. See,
Office of Labor-Management Relations, U.S. Civil Service Commission,

Union Recognition in the Federal Government, 31 (1974).
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As already indicated, section 11(a) of E.O. 11491 was amended by E.O0. 11838
to provide that only agency regulations which are issued at the agency
headquarters level or at the level of a primary national subdivision and

for which a compelling need exists under criteria established by the Council
will bar negotiations on otherwise negotiable personnel policies and prac-
tices and matters affecting working conditions at the local 1eve1.lg/ Since
we have already found that the NGB is a primary national subdivision within
the meaning of section 11(a) of the Order and section 2411.3(e) of the
Council's rules, we turn now to the question of whether a compelling need

exists for the NGB regulation asserted as a bar to negotiation of conflict-
ing union proposals.

In its Report and Recommendations which led to adoption by the President of

the "compelling neegalprovisions of the Order, the Council explained the
concept as follows:—

Experience under the Order, as well as testimony during the current
review, establishes that, while considerable progress toward a

wider scope of negotiation at the local level has been effected,

. . . meaningful negotiations at the local level on personnel
policies and practices and matters affecting working conditions

have been unnecessarily constricted in a significant number of
instances by higher level agency regulations not critical to effective
agency management or the public interest.

Under section 11(a) of the present Order, a higher level agency
regulation bars negotiation on any conflicting bargaining proposal
regardless of the degree of necessity for the regulation. To the
extent that such regulations are asserted as a bar to negotiations,
the goal of providing employees an opportunity to participate in the
formulation and implementation of personnel policies and practices
affecting the conditions of their employment is not fully achieved.

Some labor organizations and agencies suggested the concept of
permitting internal agency regulations at a higher level, covering
personnel policies and practices and matters affecting working
conditions, to bar negotiations at the local level only if a "com-
pelling need" for such regulations exists. Regulations, the need
for which is not compelling, would not be available as a bar to
negotiations although they would retain their full force and effect
in all other respects. The Council finds merit in this suggestion
and recommends that it be adopted.

19/ Note 12 supra.

20/ Labor-Management Relations in the Federal Service (1975), at 38.
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Illustrative criteria for determining "compelling need" would
be established in rules to be published by the Council after
the views of interested persons have been fully considered in
the rule-issuing process. . . .

Further, disputes as to whether an agency regulation, as inter-
preted by the agency head, meets the standard of "compelling

need" should be resolved by the Council on a case-by-case basis

in negotiability appeals filed under section 11(c) of the Order.. ..
It must be emphasized in connection with the foregoing recom-
mendations, that we are here concerned only with the question

of whether a higher level internal agency regulation covering
personnel policies and practices or matters affecting working
conditions should serve as a bar to negotiations on a conflicting
proposal submitted at the local level.

As previously indicated, even a regulation which does not satisfy
the "compelling need" standard would remain completely operative as
a viable agency regulation in full force and effect throughout the
agency or the primary national subdivision involved, including
those organizational elements wherein exclusive bargaining units
exist. The effect of a determination that the regulation does not
meet the 'compelling need" standard would simply mean that the
regulation would not serve to bar negotiation on a conflicting
proposal. Such a regulation, if otherwise valid, would thus
continue to apply in a given exclusive bargaining unit except to
the extent that the local agreement contains different provisions. .. .

As already mentioned, the Order was amended to provide that criteria for
determining whether a compelling need exists for an agency regulation would
be established by the Federal Labor Relations Council. Pursuant to this
authority under the Order and after consideration of the views and
suggestions of interested groups, the Council published part 2413 of its
rules and regulations setting forth five "illustrative criteria," for
determining whether a compelling need exists for particular agency policies
or regulations concerning perii?nel policies and practices and matters
affecting working conditions.==

21/ 5 CFR Part 2413.

§ 2413.2 TIllustrative criteria.

A compelling need exists for an applicable agency policy or regulation
concerning personnel policies and practices and matters affecting
working conditions when the policy or regulation meets one or more of
the following illustrative criteria:

(a) The policy or regulation is essential, as distinguished from
helpful or desirable, to the accomplishment of the mission of the
agency or the primary national subdivision;

(Continued)
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In the present case, the agency claims that a compelling need exists with
regard to the NGB regulation challenged herein, on two grounds, namely:

a) the requirement to wear the military uniform is integrally related to
the basic function of the National Guard; and b) the regulation establishes
uniformity of dress for a substantial segment of the employees of the
National Guard and this uniformity is essential to the effectuation of the
public interest. In the opinion which follows, these two specific grounds
upon which the agency rests its determination are discussed separately.

a. The agency claims it is necessary, in the circumstances of this case,
to "supplement" the illustrative criteria contained in part 2413 of the
rules. More particularly, the agency takes the position that a compelling
need exists for the NGB regulation at issue because "the requirement to
wear the military uniform is integrally related to the basic function of
the National Guard." [Emphasis in original.]

As already indicated,zz/ the compelling need provisions of the Order were
. designed and adopted to the end that internal "agency regulations not
;‘ critical to effective agency management or the public interest" would be
prevented from resulting in negotiations at the local level being "unnec-
essarily constricted." [Emphasis supplied. ]

Thus, the Council's illustrative criteria for determining compelling need,
while distinctive from one another in substance, share one basic charac-
teristic intended to give full effect to the compelling need concept:

They collectively set forth a stringent standard for determining whether
the degree of necessity for an internal agency regulation concerned with
personnel policies and practices and matters affecting working conditions
warrants a finding that the regulation is "critical to effective agency
management or the public interest" and, hence, should act as a bar to
negotiations on conflicting proposals at the local level. This overall

(Continued)

(b) The policy or regulation is essential, as distinguished from
JNES helpful or desirable, to the management of the agency or the primary
; national subdivision;

(c) The policy or regulation is necessary to insure the maintenance
of basic merit principles;

(d) The policy or regulation implements a mandate to the agency
or primary national subdivision under law or other outside
authority, which implementation is essentially nondiscretionary
in nature; or

ation

eof

(e) The policy or regulation establishes uniformity for all or
a substantial segment of the employees of the agency or primary
national subdivision where this is essential to the effectuation
of the public interest.

22/ Note 20 supra.
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intent is clearly evidenced in the language of the criteria, several of
which expressly establish that essentiality, as distinguished from merely
helpfulness or desirability, is the touchstone. It follows, of course,
that while it may be useful in some cases to apply criteria for determining
compelling need which differ in substance from those set out in part 2413
of the rules, such criteria, as interpreted and applied, must set standards
the stringency of which corresponds to the criticality implicit in a matter
being "essential, as distinguished from helpful or desirable," as illus-
trated in part 2413.

Turning in this regard to the criterion which the agency proposes to be
applied in this case (that the uniform wear regulation is ". . . integrally
related to the basic function of the National Guard'), we are of the
opinion that it is subject to two interpretations. On the one hand, this
supplemental criterion may be interpreted as setting a standard for
determining the necessity for the challenged NGB regulation which is less
stringent than that discussed above. That is, e.g., it might be read to
mean that the regulation is helpful or desirable to the accomplishment of
the mission of the National Guard. As already indicated, it would be
inconsistent with the intended meaning of part 2413 to apply the criterion
if it were interpreted in this manner. On the other hand, this supplemental
criterion may be interpreted to set a standard which does correspond to
the collectively stringent standard contained in part 2413. However, in
our view, the supplemental criterion, so construed, merely restates in
essence all material elements of the Council's illustrative criterion
contained in section 2413.2(a) of the rules. That is, no material differ-
ence can flow from substituting the concept suggested by the agency of
being "integral to (and consequently determinative of) basic function" for
the one expressed in section 2413.2(a) of the rules of being '"essential

(as distinguished from helpful or desirable) to accomplishment of mission."
As previously specified, section 2413.2(a) provides as follows:

The policy or regulation is essential, as distinguished from helpful
or desirable, to the accomplishment of the mission of the agency
or the primary national subdivision [.]

Moreover, the agency does not support the substitution of its proposed
criterion for any of those contained in part 2413 by providing a basis

for distinguishing it, in substance or in any other manner. Hence, we do
not think it is useful in this instance to apply the criterion proposed by
the agency. Consequently, we will treat the agency's arguments in support
of its proposed criterion in terms of section 2413.2(a) of the rules, that
is, whether the requirement that technicians wear military uniforms while
performing technician duties is essential, as distinguished from helpful
or desirable, to the accomplishment of the mission of the National Guard.

In this regard, the agency argues that the organizational structure of the

National Guard is basically military and the daily work of the National
Guard technician is totally involved with the military purpose of the
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National Guard's preparedness for the contingency of a callup or mobili-
zation. The agency further argues that an organization which is military
in nature must manifest a military presence and, the requirement to

wear the uniform, viewed in '"the context of the chosen mode of organiza-
tion for the National Guard," is the outward reflection of the military
nature of the National Guard. Based on this contextual relationship, the
agency concludes that a '"rational connection" exists between the
regulation and the military purpose of the National Guard. Finally, the
agency argues that the requirement to wear the uniform prevents the
National Guard from being "impeded in carrying out its basic military

function" by reason of being "indistinguishable from many other organiza-
tions within the Federal Government.'"

The unions contend basically that, although employed in a military
organization, National Guard technicians, qua technicians, are civilian
employees in civilian positions and not military personnel.

For the reasons which follow, in our opinion the agency has not established
that a compelling need exists for the challenged NGB regulations to bar
negotiations on the disputed proposals under section 2413,2(a) of the
Council's rules: The agency has not shown it is "essential, as distin-
guished from helpful or desirable, to the accomplishment of the mission"

of the National Guard for technicians to wear military uniforms when
performing technician duties, on a normal day-to-day basis. Thus, the
National Guard Technician Act of 1968 does not establish such a dress
requirement. Moreover, the legislative history of the Act indicates that
it was the intent of Congress for technicians to serve the National Guard
in three different ways, the first unique to the techmnicians and the 23/
other two in common with the nontechnician members of the National Guard.==
That is, the technicians, as distinct from other National Guard members,
would perform full-time civilian jobs in their units (e.g., administration,
maintenance and repair). Second, the technicians, along with the non-
technician members, would perform the periodic, part-time military

training duties with their units. And, third, the technicians, along with
nontechnician members, would enter full-time Federal military service if
their units should be "activated." 1In this regard, the union proposals
herein disputed are expressly limited in their concern and application to
only the first situation described above, i.e., when technicians are
performing their normal, day-to-day tasks in a civiiian status.

With respect to this day-to-day work performed by technicians, Fhe agency
specifically concedes the absence of any functional relationship between
such work and the requirement to wear military dress: "[I]t is not the
tasks themselves which mandate the wearing of the military uniform." Nor
in our view, could a convincing argument to the contrary be made on the
record before us. That is, even giving great weight to the fact, as
stated by the agency, that the employment of technicians has a "purely
military purpose" of mobilization readiness, the record does not show

23/ S. Comm. on Armed Services, National Guard Technician Act of 1968,
S. Rep. No. 1446, 90th Cong. 2d Sess. 2 (1968).
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technicians working in their full-time, civilian status are performing
tasks which, individually or collectively, require peculiarly military
attire in order to effectively be accomplished.

Turning now to the agency's specific arguments, previously set forth in
greater detail, in support of its determination that a compelling need
exists for the NGB regulation under this criterion, they may be summarized
as follows: (1) There is a "rational connection" between the regulation
and the military purpose or mission of the National Guard; (2) an
organization which is military in nature must manifest a military pres-
ence; and (3) the requirement to wear the uniform prevents the National
Guard from being "indistinguishable" from other Federal organizations.

As to (1), (2), and (3), assuming arguendo these arguments, in our opinion,
they do not themselves lend support to a finding that a compelling need
exists. More particularly, as to (1), quite clearly, merely a 'rational
connection" between the regulation and the National Guard's mission could

in the language of the applicable illustrative criterion (section 2413.2(a))
encompass matters only "helpful or desirable" but which would not be
"essential" to the accomplishment of the National Guard's mission. As to
(2) and (3), which are to some extent overlapping, in our opinion, these
claims do not demonstrate in any manner the essentiality of the particular
regulatory requirement here in issue to the accomplishment of the mission
of the National Guard. In this regard. even though, as the agency
indicates, "it was always the intention of the National Guard Bureau that
the military uniform be worn by technicians it was not feasible to

regulate on this matter'" prior to conversion of technicians from state to
Federal employment by the National Guard Technicians Act of 1968, the
record before us shows that for many years preceding the 1968 Act and, to

a lesser extent, following it, in some states technicians have been required
to wear military uniforms while performing as technicians and in some they
have not. However, there is no indication in the record that the nature

of the National Guard, as well as its purpose, has not always been, as

the agency presently characterizes it, essentially military. Moreover,

in this regard, the record contains only an unsupported reference by the
agency to an "adverse impact" resulting from technicians wearing attire
other than the military uniform when performing technician duties as

many apparently have done, prior to the promulgation of the NGB regulation
in 1969. However, the agency does not contend and the record does not
support a finding that any '"critical" impact resulted from this fact.

Thus, even assuming the '"adverse impact' adverted to by the agency, such

a general contention does not address and demonstrate the criticality
implicit in a matter being "essential, as distinguished from helpful or
desirable," to the accomplishment of the mission of the National Guard.
Furthermore, as to (3), the unions' uncontroverted assertions in the

record indicate that for the most part National Guard technicians are
employed on military installations out of view of the general public or
most other Federal Government organizations. Thus, it appears unlikely that
members of the general public or even other Federal Government organizations
normally have the opportunity to observe National Guard technicians perform-
ing technician duties. Moreover, apart from this consideration, the agency
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does not establish why it is essential to the accomplishment of the
National Guard's mission to distinguish National Guard technicians from
other Federal civilian employees. Hence, the agency has failed to come
forward with any showing of a critical linkage between the requirement
that technicians wear the uniform on the one hand, and the accomplishment
of the National Guard's mission on the other. In our view, such a causal
relationship must be demonstrated to support a finding that the regulation
in question is '"essential, as distinguished from helpful or desirable, to
the accomplishment of the mission'" of the National Guard, so that a
compelling need exists for such regulation to bar negotiations.

Accordingly, we must find that the agency has not supported its determina-
tion that a compelling need exists for the NGB regulation in question
under section 2413.2(a) of the rules.

b. The second ground upon which the agency rests its determination that a
"compelling need" exists for the NGB regulation in question is the illus-
trative criterion set out in section 2413.2(e) of the Council's rules.24
That is, the agency claims that the regulation establishes uniformity of
dress for a substantial segment of the employees of the National Guard and
this uniformity of dress is essential to the effectuation of the public
interest. In essence, the agency contends that the public interest, to

which the requirement for technicians to wear military uniforms is essential,

is the maintenance of the military preparedness of the National Guard for
the contingency of a callup or mobilization.

To lend weight to the contention that its regulatory requirement is
essential to the public interest, the agency cites what it considers to

be evidence of a "substantial public interest concern in this matter,"
namely, a Federal District Court decision?2/ which found a "rational basis"
for the adoption of the NGB regulation in question and a statement, in
support of the agency policy, congg}ned in a United States House of
Representatives committee report.

Finally, the agency claims in effect that it is not valid or relevant to
compare the NGB policy to the policy applicable to the Army and Air Force

24/ Note 21 supra.

25/ Bruton v. Schnipke, 404 F. Supp. 1032 (E.D. Mich. 1975).

26/ House Comm. on Armed Services, Authorizing Appropriations, Fiscal
Year 1974, For Military Procurement, Research and Development, Active-
Duty and Reserve Strength, Military Training Student Loads, and for other
Purposes, H. Rep. No. 383, 93d Cong., lst Sess. 76 (1973) which states in
relevant part:

The Committee is concerned about the move on the part of certain
technicians who are resisting the wearing of the military uniform
while performing their military duties. The Committee strongly
supports the policies promulgated by the Chief, National Guard
Bureau . . . in which he directed that technicians should in all
but the most unusual circumstances continue to wear military
uniforms. . .
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Reserve technician programs which are established administrativelygzjbecause
the National Guard technician program is based on statute and involves major
deviations from Federal civil service laws; consequently, "it was not
possible to go as far in the direction of military requirements" with
respect to the Reserves as with respect to the National Guard, in the
absence of a statutory base. The unions do not dispute that the challenged
NGB regulation establishes, as the agency contends, uniformity throughout
the NGB. However, the unions take the position that such uniformity is

not essential to the effectuation of the public interest in mobilization
readiness because, principally, the number of technicians is very small
compared to the number of nontechnician members of the National Guard

who are not required to wear military uniforms except when performing
periodic, part-time military training duties with their units; and, neither
nontechnician civilian employees nor Reserve technician employees of the
Army or Air Force are routinely required to wear military uniforms when
working in a civilian capacity.gﬁ

27/ The Air Force Reserve Technician Program was established pursuant

to a June 25, 1957, agreement between the Civil Service Commission and
the Department of the Air Force and the Army Reserve Technician Program
was established pursuant to a July 5, 1960, agreement between the Civil
Service Commission and the Department of the Army. Under these programs
specified Army and Air Force positions in the career civil service are
filled only by persons who become and remain members of the respective
active reserves. Reserve technicians are classified in the competitive
service and are not removed from their technician employment when they
involuntarily lose their Reserve status while, in contrast, National
Guard technicians are in the excepted service and must maintain Guard
membership as a condition of continued technician employment. Further,
pursuant to the agreements between the military departments and the Civil
Service Commission, Reserve technicians, as civilian employees, cannot be
required to wear military uniforms while performing in their technician
status. See FPM Supplement (Internal) 930-72, Appendix A.

28/ The unions also contend that the requirement to wear a military uni-
form may result in the improper imposition of disciplinary actions under
the Uniform Code of Military Justice (U.C.M.J.) on technicians in their
civilian status. The agency agrees that the U.C.M.J. does not apply to
civilian technicians and, moreover, claims that the unions' contentions in
regard to the use of military authority by technician supervisors are
unsubstantiated. We find it inappropriate and unnecessary to rule on this
question in these cases. These contentions do not state a ground for setting
aside an agency determination of nonnegotiability but appear to conjecture,
among other possible things, an unfair labor practice by agency management.
The proper forum in which to raise such an issue is therefore not a nego-
tiability dispute before the Council but an unfair labor practice proceed-
ing before the Assistant Secretary. Accordingly, we do not pass upon

this claim in the instant case.
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For the reasons which follow, in our opinion the agency has not estab-
lished that a compelling need exists for the challenged NGB regulation

to bar negotiations on the disputed proposals under section 2413.2(e)

of the Council's rules: i.e., that the regulation establishes uniformity
for a substantial segment of the employees of the National Guard and

this uniformity is essential to the effectuation of the public interest.
We assume for the purposes of this discussion that the public interest

is, as the agency asserts, the maintenance of the military preparedness

of the National Guard for the contingency of a callup or mobilization.

It is axiomatic that such preparedness has always been the public interest
served by the National Guard which has in the past and, as part of the
"Total Force Policy,'" continues to play a vital role in meeting the
military commitments and needs of this country. In this regard, the
agency has not come forward with any evidence whatsoever to support its
allegation that the unit readiness of the National Guard has suffered as a
result of technicians wearing attire other than military uniforms while
performing technician duties as many of them did prior to the NGB issuance
of the regulatory requirement in 1969, and, to some extent thereafter,
according to the unions' uncontroverted contentions. Further, although
the tasks performed by technicians working in their full-time civilian
status are concededly essential to and for the sole purpose of the
maintenance of the military preparedness of the National Guard, the record
does not show that such tasks, individually or collectively, require
peculiarly military attire in order to effectively be accomplished.

Turning to the specific arguments urged by the agency in support of its
determination that a compelling need exists for the NGB regulation, we
find such arguments unpersuasive. As previously indicated they relate

in summary to the following: (1) The substantial "public interest con-
cern" in this matter as evidenced by a Federal District Court decision
refusing to overturn the regulation and by a statement of support for the
agency policy contained in a United States House of Representatives
committee report; and (2) the impropriety of analogizing between the
treatment of Army and Air Force Reserve technicians and National Guard
technicians with regard to the requirement to wear military uniforms.

As to (1) we are of the opinion that the agency reliance upon the decision
of the Federal District Court is misplaced. That decision merely upheld
the regulation as not being arbitrary or capricious and as having a
rational basis for its issuance. However, the court, although presented
with evidence as to the need for the regulation, expressly refused to
pass on the question of necessity. In regard to such evidence the court
stated that: "Viewing it in the light most favorable to the plaintiffs,
it tends to show that the uniform requirement is unnecessary. It does
not demonstrate, however, that there is not a sufficiently rational basis
for the regulation." As previously set forth in this decision, however,
the amendments to section 11(a) of the Order specifically provide a
procedure for challenging the necessity for agency regulations asserted
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as a bar to the negotiation of conflicting union proposals which are
otherwise negotiable and it is precisely the necessity for the NGB
regulation to bar negotiation of conflicting union proposals which is
at issue in this appeal. As to the agency's reliance on the statement
of support for the agency policy contained in a 1973 United States
House of Representatives committee report, we are of the opinion that
this expression must be viewed in light of the fact, as previously
indicated, that nothing in the National Guard Technician Act of 1968
or in its extensive legislative history indicates that it was the
intent of Congress to establish a dress requirement for National Guard
technicians during the time these technicians were performing in their
technician status. And, while the committee expressed its support for
the agency policy, nothing in its report indicates a belief by the
committee that the requirement for National Guard technicians to wear
military uniforms while performing technician duties was essential to
the effectuation of the public interest.

We next turn to the agency's contention that it is invalid to analogize
between the Army or Air Force Reserve technician program and the
National Guard technician program because of certain characteristics,
previously adverted to herein,gg. which distinguish the two programs.

In our opinion, notwithstanding the differences cited by the agency,
there is a basic similarity of function and purpose between the two
programs, as the unions assert, which makes such comparison useful,
though not determinative. In this regard the agency has provided no
evidence tending to show that the military preparedness of the Reserves
has been in any way impaired as a result of Army and Air Force Reserve
technicians wearing attire other than military uniforms while performing
Reserve technician duties. Consequently, although not dispositive of
the issue before us, the fact that the military preparedness of the Army
and Air Force Reserves is not shown to have suffered as a result of
Reserve technicians wearing attire other than military uniforms, lends
weight to the unions' position that the uniform is not '"essential' to
the maintenance of the military preparedness of the National Guard.

Hence, the agency has failed to come forward with any showing of a
critical linkage between the requirement that technicians wear military
uniforms while performing as technicians and the effectuation of the
public interest in the maintenance of the military preparedness of the
National Guard. 1In our view, such a causal relationship must be demon-
strated to support a finding that the uniformity of dress established
for a substantial segment of the employees of the NGB by the regulation
in question is essential to the effectuation of such public interest.

Accordingly, we must find that the agency has not supported its deter-
mination that a compelling need exists for the NGB regulation in question
under section 2413.2(e) of the rules. In deciding that no compelling

29/ See note 27 supra.

142




need exists for the NGB regulation requiring all National Guard technicians
working in their technician status under virtually all circumstances to
wear military uniforms and, as interpreted by the agency head, to observe
military grooming standards, we must emphasize that no questions are

raised in the instant cases as to whether or not the military uniform

can be prescribed by management with respect to particular instances

of assigned technician duties. Hence, we make no ruling as to whether
requiring technicians to wear the military uniform in those more limited
circumstances would, e.g., constitute a determination under section 12(b)

(5) of the 07der of the "means" by which such operations are to be
conducted .30

Conclusion

For the reasons discussed above, and pursuant to section 2411.22 and
2411.28 of the Council's rules and regulations, we find that the agency
head's determinations in the cases herein consolidated, as to the
nonnegotiability of proposals concerning technician attire and hair
styles, were improper and must be set aside since no compelling need
exists, within the meaning of section 11(a) of the Order and part 2413
of the Council's rules, for the NGB regulation upon which such deter-
minations were based. This decision shall not be construed as expressing
or implying any opinion of the Council as to the merits of the unions'
proposals. We decide only that, as submitted by the unions and based
on the record before the Council, the proposals are properly subject to
negotiation by the parties concerned under section 11(a) of the Order.

By the Council.

Attachment:

APPENDIX- Unions' Proposals

Issued: January 19, 1977

30/ See American Federation of Government Employees, National Immigration
and Naturalization Service Council and Department of Justice, Immigration
and Naturalization Service, FLRC No. 76A-26 (Jan. 18, 1977), Report No. 120.
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APPENDIX

Proposals

National Association of Government Employees, Local No. R14-87 and
Kansas National Guard, FLRC No. 76A-16

Article XIX, Section 10

Technicians in the excepted service will be authorized to wear
civilian clothes while performing their duties as technicians.
The clothing worn by technicians will be uniform and will be
maintained in a presentable manner. Selection of the style and
material of civilian type uniforms (clothing) will be by majority
of the technicians at each installation or shop. There will be
no restrictions on employees hair styles.

National Army-Air Technicians Association, Local 371 and Department of
Defense of the State of New Jersey, FLRC No. 76A-17

Uniforms

The employer agrees to dispense with the requirement that employees
be attired in military uniform. Further, the employer allows its

employees their choice of work clothing with exception to the
following:

1. When conditions warrant special protective clothing in
accordance with safety regulations.

2. When the employer desires to identify its employees by type
of civilian work uniform and provides employees a uniform
maintenance allowance.

American Federation of Government Employees, Local 2999 and Minnesota
Air National Guard, FLRC No. 76A-40

The wearing of the military uniform will be at the individual's
option while performing civilian technician duties.

American Federation of Government Employees, Local 3061 and Kansas Air
National Guard, FLRC No. 76A-43

Article XXVIII, Section 1

In accordance with the policy stated in paragraph 2-4, TPP 904,
the parties have determined that the wearing of the military
uniform by Air Technicians performing technician duties in their
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civilian status is inappropriate. Therefore the Adjutant
General, exercising the authority delegated him by para-
graph 2-4, will authorize other appropriate (non-military)
attire for employees covered by this Agreement and
performing technician duties in the following specified
positions and functions. [There follows a list of 91 job
titles not enumerated herein.]

Association of Civilian Technicians and National Guard Bureau, FLRC
No. 76A-54

The employer agrees to eliminate the requirement to wear
military uniforms while in civilian status.
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FLRC No. 76A-75; FLRC No. 76A-76; and FLRC No. 76A-84

National Federation of Federal Employees, Local 1636 and State of New
Mexico National Guard; Association of Civilian Technicians, Montana
Army and Air Chapter and State of Montana National Guard; and Associa-
tion of Civilian Technicians, Michigan State Council and Adjutant
General, State of Michigan; respectively. The above-named cases,
consolidated for purposes of decision, involved union proposals con-
cerning the clothing, military grooming standards and the observance
of military courtesy by National Guard technicians while performing
their technician duties. In each case, the agency head determined
that negotiation of the proposal or proposals was barred by National
Guard Bureau (NGB) regulations and, furthermore, denied the request

of the respective union for an exception to the NGB regulation involved.
Thereafter, the union in each case filed an appeal with the Council.

Council action (January 19, '1977). The Council held that the proposals
here in dispute were not materially different from-those before the
Council in National Association of Government Employees, Local No. R14-87
and Kansas National Guard, FLRC No. 76A-16, et al.

and that these three cases presented the same issues for Council resolu-
tion. Accordingly, based on the applicable discussion and analysis in
the Council's consolidated decision in FLRC No. 76A-16, et al., and
pursuant to sections 2411.22 and 2411.28 of its rules, the Council set
aside the agency head's determinations in the three cases consolidated
herein that the union's proposals were nonnegotiable.
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National Federation of Federal Employees,
Local 1636

and FLRC No. 76A-75

State of New Mexico National Guard

Association of Civilian Technicians,
Montana Army and Air Chapter

and FLRC No. 76A-76

State of Montana National Guard

Association of Civilian Technicians,
Michigan State Council

and FLRC No. 76A-84

Adjutant General, State of Michigan

CONSOLIDATED DECISION ON NEGOTIABILITY ISSUES

Background

Each of the named unions in the above-entitled cases represents a
bargaining unit of employees who are National Guard technicians.
National Guard technicians are employed pursuant to the National Guard
Technician Act of 1968 in full-time, civilian positions to administer
and train the National Guard and to maintain and r7pair the supplies

issued to the National Guard or the armed forcesrl Such technicians

1/ National Guard Technician Act of 1968, 32 U.S.C. § 709 (1970)
provides in section 709(a) in relevant part as follows:

(a) Under regulations prescribed by the Secretary of the Army or
the Secretary of the Air Force, as the case may be, . . . persons
may be employed as technicians in—

(1) the administration and training of the National Guard; and

(2) the maintenance and repair of supplies issued to the National
Guard or the armed forces
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must, as a condition of their civilian employment under the Act, become
and remain members of the National Guard, (i.e., in a military capacity)
pursuant to 32 U.S.C. § 709(b) and (e).}/ As a result, these techni-
cian positions are excepted from the competitive service under 32 U.S.C.
§ 709(d).3/ As members of the National Guard, technicians are required
to perform military duties to the same extent as other civilians who are
members of the Guard, i.e., they are required to attend four unit
training assemblies per month, each four hours duration, and to attend
a National Guard encampment during a period of fifteen days each year.ﬂ
Additionally, all members of the National Guard, whether or not they
happen to be also employed as technicians under the Act, are subject

to be called into active service.5/

Each of the above-named cases arose during negotiations between the
respective parties when each union proposed to negotiate concerning one
or more of the following;é/ (1) The clothing which these employees
would wear while performing their duties as technicians; (2) the com-
pliance with military grooming standards by these employees while per-
forming technician duties; and (3) the observance of military courtesy
by these employees while performing their duties as technicians. 1In
effect, the unions' proposals would render inapplicable in whole or in
part to the respective bargaining unit involved, for the term of the

2/ 32 U.S.C. § 709(b) provides in relevant part as follows:

[A] technician . . . shall, while so employed, be a member of the
National Guard and hold the military grade specified by the
Secretary concerned for that position.

32 U.S.C. § 709(e) provides in relevant part as follows:
(1) a technician who is employed in a position in which National
Guard membership is required as a condition of employment and who
is separated from the National Guard or ceases to hold the military
grade specified for his position . . . shall be promptly separated

from his technician employment by the adjutant general of the
jurisdiction concerned[. ]

3/ 32 U.s.C. § 709(d) provides in relevant part as follows:
[A] position authorized by this section is outside the competitive

service if the technician employed therein is required under
subsection (b) to be a member of the National Guard.

4/ 32 u.s.c. § 502.
5/ See, e.g., 10 U.S.C. §§ 331, 332, 333, 3500, 8500; 32 U.S.C. § 102.

6/ The text of each proposal is set forth in an appendix to this decision.
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unit's collective bargaining agreement, the requirements established in
National Guard Bureau (NGB) regulations,’/ as interpreted by the agency
head, that National Guard technicians must wear military uniforms,

comply with military grooming standards and observe military courtesy
while performing technician duties.

The issue as to the negotiability of the respective union proposal or
proposals which arose in each case was referred to the agency head for

a negotiability determination. Upon such referral, the agency head
determined in each case that negotiation was barred by NGB regulations.—/
Furthermore, in each case, pursuant to section 2411.22(b) of the Council's
rules,d the union requested an exception to the NGB regulation asserted
as a bar to negotiation. Each requested exception to the regulation was
denied by the agency. Thereafter, in accordance with section 11(c) (4)

of the Order, the respective union in each case petitioned the Council
for review stating its belief in effect that the NGB regulation is not
applicable to bar negotiation of the proposal or proposals involved
because (1) the regulation was not issued at or above the level of a

7/ Technician Personnel Manual 200 (213.2) Subchapter 2-4 provides in
pertinent part:

Technicians in the excepted service will wear the military uniform
appropriate to their service and federally recognized grade when
performing technician duties and will comply with the standards of

the appropriate service pertaining to grooming and the wearing of
the military uniform . . . .

8/ With regard to that portion of the proposal in Association of Civilian
Technicians, Montana Army and Air Chapter and State of Montana National
Guard, FLRC No. 76A-84, already adverted to, which concerns the negotia-
bility of the use of military courtesy by technicians while performing
technician duties, the agency takes the position that the use of military
courtesy, although not expressly referred to in its regulation, is
inseparably related to the wearing of the military uniform and, there-
fore, negotiation on that portion of the proposal is barred by the same
NGB regulation. [Technician Personnel Manual 200 (213.2) Subchapter 2-4,
note 7 supra. ]

9/ 5 CFR § 2411.22(b) provides as follows:

(b) The Council will review a labor organization's appeal
challenging an agency head's determination that an internal

agency regulation bars negotiation only if the labor organization
has first requested an exception to the regulation from the agency
head and that request has been denied or has not been acted upon
within the time limits prescribed by § 2411.24.
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primary national subdivision of the agency;lgl and, moreover, (2) no

compelling need for the regulation exists under the criteria established

by the Federal Labor Relations Council.lij

Opinion jﬁﬁ;*f

The issues presented to the Council are: (1) Whether the NGB is a
"primary national subdivision" of the agency within the meaning of
section 11(a) of the Order and section 2411.3(e) of the Council's
rules so that the regulations serve to bar negotiation at the local
level; and, if so, (2) whether a compelling need exists within the
meaning of section 11(a) of the Order and Part 2413 of the Council's
rules for the NGB regulation which requires National Guard technicians
to wear military uniforms, comply with military grooming standards and
observe military courtesy while performing technician duties.

10/ Section 2411.3(e) of the Council's rules [5 CFR § 2411.3(e)] defines
"primary national subdivision" as follows:

(e) "Primary national subdivision" of an agency means a
first-level organizational segment which has functions national
in scope that are implemented in field activities.

11/ 5 CFR Part 2413.

§ 2413.2 1Illustrative criteria.

A compelling need exists for an applicable agency policy or regulation
concerning personnel policies and practices and matters affecting
working conditions when the policy or regulation meets one or more of
the following illustrative criteria:

(a) The policy or regulation is essential, as distinguished from
helpful or desirable, to the accomplishment of the mission of the
agency or the primary national subdivision;

(b) The policy or regulation is essential, as distinguished from
helpful or desirable, to the management of the agency or the primary
national subdivision;

(c) The policy or regulation is necessary to insure the maintenance
of basic merit principles;

(d) The policy or regulation implements a mandate to the agency
or primary national subdivision under law or other outside authority,
which implementation is essentially nondiscretionary in nature; or

(e) The policy or regulation establishes uniformity for all or a
substantial segment of the employees of the agency or primary national
subdivision where this is essential to the effectuation of the public
interest.
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In our view, the provisions here in dispute bear no material difference
from the ones before the Council in National Association of Government
Employees, Local No. R14-87 and Kansas National Guard, FLRC No. 76A-16,
National Army-Air Technicians Association, Local 371 and Department of
Defense of the State of New Jersey, FLRC No. 76A-17, American Federation
of Government Employees, Local 2999 and Minnesota Air National Guard,

FLRC No. 76A-40, American Federation of Government Employees, Local 3061
and Kansas Air National Guard, FLRC No. 76A-43 and Association of Civilian
Technicians and National Guard Bureau, FLRC No. 76A-54, consolidated for
decision and decided this date. In its consolidated decision, the Council
determined that the NGB is a '"primary national subdivision'" of the
Department of Defense within the meaning of section 11(a) of the Order

and section 2411.3(e) of the Council's rules, and that no compelling need
exists within the meaning of section 11(a) of the Order and Part 2413 of
the Council's rules for the National Guard Bureau regulation requiring

the wearing of military uniforms by National Guard technicians while
performing technician duties. Consequently, the Council set aside the

agency head's determinations of nonnegotiability in the aforementioned
cases.

~.

Accordingly, based on the applicable discussion and analysis in the
aforementioned consolidated decision, we must set aside the agency head's
determinations that the unions' proposals in the instant cases are
nonnegotiable.

Conclusion

For the foregoing reasons and pursuant to section 2411.22 and 2411.28 of
the Council's Rules and Regulations, we find that the agency head's
determinations in the cases herein consolidated, as to the negotiability
of proposals concerning technician attire, grooming standards and the
use of military courtesy were improper and must be set aside since no
compelling need exists, within the meaning of section 11(a) of the Order
and Part 2413 of the Council's rules, for the NGB regulation upon which
such determinations were based. This decision shall not be construed as
expressing or implying any opinion of the Council as to the merits of
the unions' proposals. We decide only that, as submitted by the unions
and based on the record before the Council, the proposals are properly
subject to negotiation by the parties concerned under section 11(a) of
the Order.

By the Council.

;7, 45;75;2 t

/¥ . /14L1&¢w/ vo
Henry B, Frazier II%ﬂ <
Attachment Execut Director

Issued: January 19, 1977
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APPENDIX

Proposals

National Federation of Federal Employees, Local 1636 and State of New
Mexico National Guard, FLRC No. 76A-75

The Wearing of Military Uniforms

An accepted [sic] techician employed in the Army National Guard or
the Air National Guard shall not be required to wear the military
uniform (as the case may be) while performing their [sic] duties
in a civilian status.

Association of Civilian Technicians, Montana Army and Air Chapter and
State of Montana National Guard, FLRC No. 76A-76

Article 28 - Personnel Clothing and Appearance Standards

1. All personnel, while in civilian technician status, will be
authorized optional wear of civilian attire or the appropriate
military uniform.

2. Hair length, beards and mustaches will be optional while
performing in civilian technician status.

3. Military courtesy will not be required while performing in
civilian technician status.

NOTE: Personnel performing duty in military status, (Annual
Training, Equivalent Training, Special Active Duty, etc) will be
required to meet the standards as stipulated in AFR 35-10/AR600-20/
670-5/670-30.

Association of Civilian Technicians, Michigan State Council and Adjutant
General, State of Michigan, FLRC No. 76A-84

Article 8, Section 12

Employees will not be required to wear military uniforms while
performing technician duties.

Article 8, Section 13

Personal grooming standards will be at the discretion of the
individual.
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FLRC No. 76A-114

Defense Contract Administration Services Region, Los Angeles, Assistant
Secretary Case No. 72-5929. The Assistant Secretary, in agreement with
the Regional Administrator (RA), and based on the RA's reasoning, found
that a reasonable basis had not been established for the complaint filed
by the individual complainant, Mr. Mark D. Tremayne, which alleged, in
substance, that the activity violated section 19(a) (1) and (2) of the
Order by interfering with, coercing, and threatening him in the exercise
of rights assured by the Order at a meeting which he was '"forced to
attend" and at which he was denied his rightful representation. Accord-
ingly, the Assistant Secretary denied Mr. Tremayne's request for review
seeking reversal of the RA's dismissal of the complaint. Mr. Tremayne
appealed to the Council, contending that the decision of the Assistant
Secretary was arbitrary and capricious.

Council action (January 19, 1977). The Council held that Mr. Tremayne's
petition for review did not meet the requirements of section 2411.12

of the Council's rules of procedure; that is, the Assistant Secretary's
decision did not appear arbitrary and capricious and Mr. Tremayne
neither alleged, nor did it appear, that the decision presented a
major policy issue. Accordingly, the Council denied review of

Mr. Tremayne's petition.
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UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, N.W. ¢ WASHINGTON, D.C. 20415

January 19, 1977

Mr. Mark D. Tremayne
7413 Bradley Drive
Buena Park, California 90620

Re: Defense Contract Administration
Services Region, Los Angeles,
Assistant Secretary Case No. 72-5929,
FLRC No. 76A-114

Dear Mr. Tremayne:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.

This case arose when you, as an employee, filed an unfair labor practice
complaint against Defense Contract Administration Services Region, Los
Angeles (the activity). The complaint alleged, in substance, that the
activity violated section 19(a)(l) and (2) of the Order by interfering
with, coercing, and threatening you in the exercise of rights assured by
the Order at a meeting which you were "forced to attend" and at which you
were refused your rightful representation.

The Regional Administrator (RA), following an investigation of such
allegations, found that:

[A] reasonable basis for the complaint has not been established.
In this regard . . . the evidence established, contrary to your
allegation, that you were provided ample opportunity to bring your
representative to the meeting of July 31, 1975, in which an oral
admonishment was administered. Moreover, there is no evidence to
establish that the oral admonishment was motivated by your union
activity but, rather, was due to your failing to follow check out
procedures [pertaining to the removal of certain materials from
activity files].

The Assistant Secretary, in agreement with the RA and based on his
reasoning, decided that further proceedings were unwarranted inasmuch as

a reasonable basis for the complaint had not been established. Accordingly,
he denied your request for review seeking reversal of the RA's dismissal

of the complaint.

In your petition for review, you allege, in essence, that the decision of
the Assistant Secretary is arbitrary and capricious in that he either
ignored or failed to indicate in his decision that he considered additional
evidence and arguments which you presented to him after the RA's decision,

154




most of such additional evidence having previously been withheld by agency

management. You also assert that the "boilerplate" appearance of his
decision indicates "arbitrariness and pro-management bias."

In the Council's opinion, your petition for review does not meet the
requirements of section 2411.12 of the Council's rules; that is, the
decision of the Assistant Secretary does not appear arbitrary and capri-

cious, and you do not allege, nor does it appear, that it presents a
major policy issue.

With respect to your allegation that the Assistant Secretary's decision
was arbitrary and capricious, it does not appear that the Assistant
Secretary acted without reasonable justification in dismissing your
complaint herein. Further, nothing in your appeal indicates that any
persuasive evidence was adduced which was not properly considered by
the Assistant Secretary in reaching his determination that a reasonable
basis for the complaint had not been established. 1In this regard, we
note that the Assistant Secretary indicated that he had '"considered
carefully your request for review.'" Similarly, your appeal contains no

basis to support your imputation of bias or other impropriety in the
circumstances of this case.

: Since the Assistant Secretary's decision does not appear arbitrary and

5 capricious, and you neither allege, nor does it appear, that it presents
: a major policy issue, your petition fails to meet the requirements for

. review as provided under section 2411.12 of the Council's rules of

P procedure. Accordingly, review of your petition is hereby denied.

« \(
AL
e.tzier IILId? -

By the Council.

Sincegrely,

a Henry B; F

cc: A/SLMR
Labor

. Gen. M. E. DeArmond
DSA
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FLRC No. 76A-124

National Association of Government Employees, Assistant Secretary Case
No. 22-6662(C0). The Assistant Secretary, in agreement with the Act-
ing Regional Administrator (ARA), and based on the ARA's reasoning,
found that a reasonable basis had not been established for the complaint
filed by the individual complainant, Ms. Joan Greene, which alleged that
the agent of the certified labor organization for a unit of employees

at Langley Air Force Base, Virginia, violated section 19(b) (1) and (2)
of the Order by negotiating an agreement with the activity which did

not meet the expectations of the members of the negotiating committee
and which failed to adequately consider their recommendations and
suggestions. Accordingly, the Assistant Secretary denied Ms. Greene's
request for review seeking reversal of the ARA's dismissal of the
complaint. Ms. Greene appealed to the Council, contending that the
Assistant Secretary's decision was arbitrary and capricious and pre-
sented a major policy issue.

Council action (January 19, 1977). The Council held that Ms. Greene's
petition for review did not meet the requirements of section 2411.12
of the Council's rules of procedure; that is, the decision of the
Assistant Secretary did not appear arbitrary and capricious or present

any major policy issues. Accordingly, the Council denied review of
Ms. Greene's appeal.
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CORRECTED COPY

UNITED STATES
FEDERAL LABOR RELATIONS COUNCIL

1900 E STREET, NW. ¢ WASHINGTON, D.C. 20415

January 19, 1977

Ms. Joan Greene

2032 Cunningham Drive
Apartment #201

Hampton, Virginia 23666

Re: National Association of Government
Employees, Assistant Secretary Case
No. 22-6662(C0), FLRC No. 76A-124

Dear Ms. Greene:

The Council has carefully considered your petition for review of the
Assistant Secretary's decision in the above-entitled case.

In this case, you filed an unfair labor practice complaint alleging that
the agent of the certified labor organization for a unit of employees at
Langley Air Force Base, Virginia (i.e., the appointed President of the
National Association of Government Employees (NAGE)) violated section 19
(b) (1) and (2) of the Order by negotiating an agreement with the activity
which did not meet the expectations of the members of the negotiating
committee and which failed to adequately consider their recommendations
and suggestions. The investigation of the complaint revealed that the
President of NAGE Local R4-106 was properly appointed as negotiator for
the union and clothed with the authority to execute an agreement, and that
he did so in the face of objections by the negotiating committee. The
Assistant Secretary, in agreement with the Acting Regional Administrator
(ARA), and based on his reasoning, found that further proceedings were
unwarranted, since '"a reasonable basis for the instant complaint has not
been established." Accordingly, he denied your request for review seeking
reversal of the ARA's dismissal of the complaint.

In your petition for review, you allege that the Assistant Secretary's
decision is arbitrary and capricious in that the Assistant Secretary
sustained the ARA's decision which failed to consider your allegation
that NAGE, through its agent, 'violate[d] Section .1, 10, 11, 20 and the
Preamble of Executive Order 11491, as set forth in the complaint and
detailed in the charge, and constitutes an unfair labor practice under
Sections 19(b) (1) and 19(b) (2) of the Order." 1In support of this allega-
tion, you set forth, in detail, a number of contentions regarding the
actions of the appointed President of NAGE Local R4-106 concerning the
subject negotiations and resulting agreement. You further allege that
the Assistant Secretary's decision presents a major policy issue, namely:
"Does the Order provide for self-organization and self-government by an
autonomous local of federal employees? How can a local protect itself
from an onslaught by the national office?"
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In the Council's opinion, your petition for review of the Assistant
Secretary's decision does not meet the requirements of section 2411.12 of
the Council's rules; that is, the decision of the Assistant Secretary does
not appear arbitrary and capricious, nor does it present any major policy
issues.

With respect to your allegation that the Assistant Secretary's decision
was arbitrary and capricious, it does not appear that the Assistant
Secretary acted without any reasonable justification in reaching his
decision. Your allegations in this regard amount only to a claim that a
reasonable basis has been established for the unfair labor practices as
filed, and, as such, constitute nothing more than a disagreement with the
Assistant Secretary's contrary determination. Likewise, your alleged
major policy issues constitute nothing more than a contention that the
facts, as alleged and characterized, constitute a violation of the Order.

Since the Assistant Secretary's decision does not appear arbitrary and

capricious and does not present any major policy issues, your appeal fails

to meet the requirements for review as provided under section 2411.12 of

the Council's rules of procedure. Accordingly, review of your appeal is
Sincerely,

hereby denied.

Henry BNJFrazier III
Executive Director

By the Council.

cc:  A/SLMR
Labor

K. Lyons
NAGE
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FLRC No. 77A-5

4500 Air Base Wing, Langley Air Force Base, Virginia, A/SLMR No. 760.
The decision of the Assistant Secretary was dated December 6, 1976,

and, under sections 2411.13(b) and 2411.45(a) and (c) of the Council's
rules of procedure, the appeal of Ms. Joan Greene, was due in the<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>